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EBOJIIOLIA CYAOBUX PAO

I IXHS1 POJb Y HE3ANEXHUX | BE3CTOPOHHIX CYOQOBUX CUCTEMAX

YACTUHA A Bctyn i BucHoBok KPEC Ne 10 (2007)

I. Bectyn: o6c¢sar paHoro BucHoBky

1. CypnoBa Bnaga Bigirpae iCTOTHY posib SK TpeTs rifika Bnagu y AeMoKpaTudHii gepxasi,
LLO KepyeTbCs MPUHLMMOM BepxoBeHCcTBa npasa'. [na Toro, wob BUKOHyBaTU CBOHO
porb y CyyacHin aepxasi 1 y aegani 6inbLu B3aeMonos’aA3aHii €sponi, cyaosa Brnaga
MyCUTb BYyTM OpraHi3oBaHOK Yy Cnocib, Wo 3abe3nevye KoxHOMY 3 cyaais csoboay
BMPILLYBaTW CMpaBK LSIKOM HE3arnexHo, Kepyrunchb nuwe npasomM. Abu CycninbCTBO
MOTTIO BipUTHU, LLO CYAOBI PILLEHHS YXBASOTbCS 3 TAKOK HE3anexHICTIO, Chig yHuKaTu
HaBiTb 30BHILLHIX O3HAK CTOPOHHLOIO BMIMBY | TUCKY?.

2. HesanexxHa cynoBsa Bnaga y AeMOKpaTUYHIA OepxaBi, Aka KepyeTbCs MPUHLIUIOM
BEPXOBEHCTBA NpaBa, € HeobXiaHICTIO. Y 6araTbox, Xo4 1 He B ycix [JepKaBax-yneHax
iHCTUTYUIE, BiANOBIgANbHOK 3a 3axXUCT He3anexHOCTi CydoBOI Bnagwu, € cynosa
paga. Y 2007 poui KPEC yxBanuna BucHoBok Ne 10 (2007) npo cygoBy pagy Ha
cnyx0i cycninbcTBa. Benvka xaptia cypaie® i MbkHapogHi cTaHaapTu, po3pobrieHi,
Hanpuknan, BeHeudiicbkolo Komicieto*, Tak camo nigkpecrionTb BaXNMBICTb TakMX

10me. BucHoBok KPEC Ne 18 (2015).

2 Cyp €sponeiicbkoro Coto3y (CJIEU), C-83/19 Ta iHwi, 18 TpasHa 2021 poky, nn. 196-197,205, 207, 212,231, 236.

3 Benuka xaptiacyaais KPEC (2010), n 13.

4BeHeuiicbka Komicia, Mipuno npasosnagaa E. 1 iv-ix; Jonosigb Npo He3anexHicTb cyaosoi cuctemum, CDL-
AD(2010)004 § 32; CDL-AD(2007)028, n. 29.



pag®. Big Toro yacy B nesikunx [lepxaBax-4neHax Oyrno BnpoBagkeHO CyAoBy paay abo
nocuneHo icHyto4y®. Mopaii ocTaHHiX pokiB, yTiM, NOCTaBUNM M4 CYMHIB MPUHLMNK Ta
cTaHgapTh, BUKNadeHi B uux gokymeHTtax’. Lli noaii 3ymoBnioloTb BaXknMBICTb We pas3
niagTBEpAMTU NpUHUMNK, BinobpaxeHi B BucHosky Ne 10, i, Tam, Ae B uboMy € noTpeba,
OOMOBHUTK X, 3BaXaruM Ha MOMITUYHI NoAii OCTaHHLOro 4Yacy, Wo nocnabnoTb
CYLO0BI IHCTUTYLIIT i NPaKTMKy €BPONENnChKux cyais®.

3. MMpoTe cammx nuwe AetanbHUX HOPM, BUKMALEHUX Y KOHCTUTYLIAX i MiKHaApO4HMX
cTaHgapTax, He4oCTaTHbO ANs TOro, Wo6 Ui NPMHLKUMAKM CTanu pearbHICTIO, a cyaoBa
Bnaga — He3anexHow, 6e3CTOPOHHLOK i Takow, WO Ai€ BiANOBIAHO OO0 BUCOKMX
npodpecinHmx ctangapTie®. LLlo6 BuknageHi Ha nanepi npaBuna NepeTBOPUNMCS Ha
KynbTypy noBaru A0 He3anexHocTi cyaais, Cyaosa Briaga, iHuWi rifiky Briagu, nonitukuy,
3acobu macoBol iHGopMauii Ta rpoOMagaHCbKe CYChinbCTBO MyCATb MpaLltoBaTh BCi
pasoM, JoKragarym OOBrocTPOKOBUMX 3yCUIb A8 NigBULWEHHS npodoecioHanismy,
Npo30poCTi K eTUKM B cyaoBin cuctemi'® Ha Gnaro cycninbctea. [Jo 3axucTy LuX
LiHHOCTEN SK HeobXigHOI OCHOBWM OEMOKPaATUYHOI NPaBOBOI OepXaBW A0Ny4MTUCS
MYCATb YCi, @ He TiNbkun cygosa Bnaga. CBin BHECOK MaloTb 3poOuUTK M CyaooBi paawn,
30006yBatoum JOBIpY rPOMaACHKOCTi 3aBAsKM 6e3aoraHHi poboTi, WO BOHW BUKOHYOTb
y nia3siTHMIA"i npo3opuii cnocib B iHTepecax cycninbcTea.

4. Buxogaun 3 Bignosigen Ha aHKkeTy, HagicnaHy [epxaBam-yneHam Yy pamkax
nigrotoBku o0 Lboro BucHosky, KPEC Bia3Havae, Wwo [epxaBu-4rneHn xapakTepusye
BENMKe po3MalTTd He nMe LWOAOo opraHidauil cyaoBol cucTeMu, ane W Wwoao
opraHisaui, s§Ki HasuBalwTbCA cygoBumm pagamu. L pagn BigpisHsoTbCA 3a
cnocoboM cBOei opraHisaliii, cknagom Ta kornom o6oB’s3kiB. [eski pagu BignosigaTb
SIK 3a Cyaais, Tak i 3@ NPOKYpPOPIB, a AesKi MOXyTb 34iIMCHIOBATU NOBHOBAXEHHS, LLIO,
noLumpioloYMchb Ha BigOip cyaaiB Ta nigBuweHHs X no cnyxdi abo Ha cknag cyay,
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MOXYTb MaTu BENVKUA BMIMB Ha CYAOBi PILLEHHA.IHWI pilleHHA Takux pag MalTb
onocepeakoBaHy [Lit0 — Hanpuknag, pilleHHs LWoAo opraHisauii cyaie, 3okpema 3
nUTaHb ekcnnyaTtauii npumiweHs cyay, 6togxety Ta IKT'2, KPEC 3 3a40BONeHHAM
BiA3Ha4ae pisHOMaHITTA M [epxaBamu-uneHamu, 60 X BOHO € BigobpaKeHHsIM
Pi3HUX HaLiOHaNbHMUX KOHCTUTYLIN, MPaBOBUX KynbTyp Ta icTopii, i He Mae BaxaHHs
pekoMeHAyBaTh AKYCb KOHKPETHY MO ENb paaw.

5. Llen BMCHOBOK CTOCYETBHCSH TUX HaUiOHanbHUX HCTUTYUIN [depxaB-yneHiB, WO €
He3aneXxHUMM Bif BUKOHABYO0I Ta 3aKOHO4aBYOi MMnok Bnagu abo € aBTOHOMHUMU, i SIKi
3abe3neyvyoTb OCTATOMHY BiAMNOBI4ANbHICTL 3a NIGTPUMKY CYAOBOI BNagu B NUTaHHI
He3anexHoro 3diNCHeHHs npasocygoas. Taki iHeTuTydii B uUbomy BucHOBKY
Ha3unBalTbCs cyqoBMMM pagamun'. Tam, 4e BOHM €, opraHidalisi i cknag cyaoBoi pagu
MaloTb BiANOBigaTV BULIEe3a3HaA4YeHUM OYiKyBaHHAM. binblue TOro, BOHa MOBMHHA
yHKLiOHYBaTK K 3acib 3axucTy, nigTPUMKM Ta PO3BUTKY poni Cy4oBOI Briagu Ta
Hes3anexHocTi OKpeMux CyaaiB Woao iHWKX TfOK OepxaBHOI Braau.

6. Llen BucHoBOK nigrotoBneHuMn Ha OCHOBI nonepeaHix BucHoBkiB KPEC, 3okpema
BucHosky Ne 10 (2007), Bermkoi xaptii cyggie KPEC (2010) Ta BignosigHux
OoKymMeHTiB Pagu €Bponu, 3okpeMa €BponencbKoil xapTii Nnpo ctatyc cyaais (1998) i
PexomeHpauii  CM/Rec(2010)12 Kowmitery MiHicTpie woao crtatycy cyaais:
He3anexHiCTb, edeKTMBHICTb i 060B’A3kn. Bennky kopucTb poboua rpyna KPEC
oaepxana Big BHeckiB naHi Hypii [iac Abag (konmwHboi ronosmn EMCP, cynosa paga
Icnanii) Ta naHa Kic Ctepk (kommwHboro Monosm €EMCP, KONMWHBLOrO YneHa cynoBoi
pagn HigepnangiB) Ha cninbHoMy cemiHapi. BucHoBok Tak camo Gepe Ao yBsaru
Bignoeigi yuneHisB KPEC Ha aHKkeTy Woao eBonouii cyaoBux pag Ta iXHbOI porni B
Hes3anexHux i 6e3CTOPOHHIX CydoBMX CUCTeMax, pes3toMe Uuux Bignoeigen Ta
nonepeaHin MNpOeKT, niarotoBneHun aoktopkoio AHHe CaHgepc (npodeecopka
YHiBepcuteTy binedenbaa, HimewunHa / YHiBepcuteTy bepreHa, Hopseria) —
HaykoBo ekcnepTkoto KPEC, npusHadeHoto Pagoto €sponu.

Il. BucHoBok KPEC Ne 10 (2007) sik BiagnpaBHa ToukKa

7. Llen BucHoBok niaTBepmoxye v gornoBHioe BucHoBok Ne 10 (2007). Tox OCHOBHI
npyHUMNKU, pekomeHgosaHi y BucHoskosi Ne 10 (2007), € BignpaBHOK TOYKOK ANs
LbOro BUCHOBKY 1, OTXe, LIUTYIOTbCS NOBHICTIHO.

8.  Tak,ycsoemy BucHosky Ne 10 (2007) npo cynoBy pagy Ha crnyx6i cycninsctea, KPEC
pekoMeHayBana:

A. 3acarnbHi pekomeHOaui:

a) eaxxnueo cmeopumu creuianbHUl op2aH, makul ik cydoea pada, HadineHuli rMnoeHo-
BaXKEHHAMU 3axuljamu He3arnexHicmb cyddie sik HeobxiOHUU erleMeHm Oepxasu, W0
KepyembCcsi 8epx08eHCmM8EOM rpasa, ma, 8i0rnosiOHo, 000epXyembCs MPUHYUMY
po3rodiny enadu;

b) cydosa pada mae 3axuwjamu He3anexHicmb K cy0080i cucmemu 8 UinoMy, mak i
okpemux cyddie ma 800HoYac 2apaHmyeamu eghekmugHiCmb ma siKicmb rpasocydos, K
8U3Ha4YeHo cmammeto 6 €8porelicbKoi KOHBEHUIT 3 rpas firdUHU, 3 MEMOKO MOCUSIEHHS
cycninbHoi dosipu 00 cucmemu rpasocyoos;

c) Yyepe3 rnoroxeHHs1 8 KoHcmumyUuii Yu ekeiganeHmHoMy rpasogomy OOKyMeHmi cydosa
pada nosuHHa bymu 3axuuwieHa 8i0 pu3uKy OBMexXeHHsI C80€i a8MOHOMII Ha KOpUCMb

12 fue. BucHosok KPEC Ne 10(2010), nn. 43-47.
13 Taky xapaKTepuCTUKy BXuBae EBponeiicbka mepeska cyaosux pag (EMCP): http://www.encj.eu/index.php/
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3aKOHO0aB4YUX YU BUKOHaBYUX op2aHie eriadu.
B. llJodo cknady cydoegoi padu:

a) 0rnd moa2o wob YHUKHymu CrpulHsaImms Hasi8HOCMI KOopropamueHo20 iHmepecy,
MPOMeKyioHI3My ma ripegbepeHy,iti U 8idobpazumu pi3Hi CycrifibHi noensadu, cydoea pada
MoBUHHa Mamu 3miwaHe rpedcmasHuymaeo 3i 3Ha4yHoro binbwicmto cyddie, Hagimb SKUWO
OKpeMi pyHKUii 30iticHIo8amuMymbcs nuwe cy0dieCbKuM cKkriadom padu. Cydosa pada
MOXe maKoX ckriadamucs rnogHicmio i3 cyoadis;

b) kaHOudGamu y uneHu cydoeoi padu, sk cy0di, mak i npedcmagHUKU iHWuUX npoghecid,
MOBUHHI rMpu3Ha4Yamucs Ha riocmasi ixHboi KomrnemeHuii, 0ocegidy, po3yMiHHS ¢y 00i8CbKoi
pobomu ma Kynbmypu He3anexHocmu. BoHu makox He mnosuHHi 6ymu OitoHumu
rnonimukamu, YrieHamu rnapramMmeHmy 4u Hanexamu 00 8UKOHag4oi eniadu;

c) cyddi nosuHHi obupamucsi 00 cydoeoi padu iHwumu cyddsamu, 6e3 OyOb-5IKo2o
empy4aHHs1 3 60Ky ronimu4yHux opaaHie abo oyirbHUKIi8 cydo8oi 8nadu 3a O0rNoMO20H
memodie, Kompi 2apaHmyromb Hadwupuwe rpedcmasHUUmeo cyooie. Aku,o 05t 06 paHHs
suKopucmosytomscs npsimi subopu, cydosa pada mMae npuliHAMU rpasurna, CripsiMosaHi
Ha MiHIimi3auyito 6yOb-5KOoi 3a2po3u cycrinbHil 0osipi 0o cucmemu rpasocydosi;

d) npu3HayeHHs1 4YneHige cy0osoi padu, siki He € cyddsMu, 3 pUOUYHUM Ooceidom Hu be3
Hb020, Mae 30ilicHI8aMUCS HENOMIMUYHUM Op2aHOoM. SIKUWO Ui YrieHU 8ce X obuparombcs
rnapramMeHmoM, 80HU He Mo8UHHI bymu YreHamu rnaprameHmy, a Marome obupamucs
KearnigpikosaHoto binbwicmio OerymamcbKoeo cknady, wo nompebye cymmesoi
nidmpumku 3 60Ky ornoauuii, i Matomb 6ymu ocobamu, siKi 8 3a2aribHOMy ckrnadi cy0o8oi
padu daromb MOXUICMb ypIsHOMaHImHUMuU rpedcmasHUUMaeo cycninscmea.

C. llJodo pyHKuioHye8aHHs cy0o8oi padu:

a) YrieHu cydoeoi padu MoxXymb 30iliCHHO8aMU C80I MOBHOBAXKEHHST Ha MOCMILIHIU OCHOS8I,
asle CmMpoOK maKux MOBHOBaXeHb [10BUHEH ObBMeXysamucsi 8 Yaci ma Kiflbkocmu
mepmiHie 3 mum, w06 36epeamu 38530K i3 CyO00i8CHLKOK MNPaKMUKOK; YrieHU cy0080i
paodu (cyddi i He cyddi) NO8UHHI Mamu 2apaHmii He3anexHocmi ma 6e3cmopoHHOCMI;

b) cydosa pada nosuHHa camocmiliHO yrpasnsmu ceoim brodxemom ma ¢hiHaHCygsamucs 8
06cs3i, KUl 00380715€ ormumMarsibHe ma He3arexHe byHKUIOHYy8aHHS,

C) nesHi piwieHHs1 cy0o8oi padu Mo8uUHHI Mamu obrpyHmyeaHHsi, 6ymu obog a3koeumu Orisi
BUKOHaHHS1 ma Mamu MOorugicmb Oy mu OCKapXeHUMU 8 CyO080MY nOpsiOKY;

d) Ak HeobxiOHUlU ernemeHmM cycninbHOI dosipu 00 cucmemu rpasocy0osi, cydosa pada
rnoguHHa Oismu npo3opo ma 6ymu nid38imHoO0 3a ceok OisifibHiCMb, 30Kpema 3a
0oriomozoK rnepioduydHUX Aoroeidel, siKi ceped IHWo20 MicmumumMyme npPono3uuii o000
3axo00ie, HeObXIOHUX Orisi MOKPaW,eHHs1 QhyHKUIOHY8aHHSI cucmemu rnpagocydos.

D. llJo0o rnogHosaxeHb Cyd080i padu:

a) cydosa pada MoguHHa Mamu WUPOKe KOomo 3asldaHb, CIPSMOBaHUX Ha 3axucm ma
CrpUsiHHA cy0oeill HesarnexHocmi U egpekmusHocmi rpasocydoss. Crid makox
3abesniequmu gi0cymHicmb KOHGJIKmMYy iHmepecie rpu 30iUCHEHHI padoro PIi3HUX

hyHKUiU;

b) 6axxaHo, wob cydoea pada masia NO8HOBaXEHHS 3 00bOPY, MPU3Ha4YEHHS ma rpocCy8aHHs
rno cnyx6i cydodis. Lli ¢pyHKuii maromb 30ilicHrO8amucsi 8 MO8HIU He3anexHocmi 8id
3aKoHO0ag4qoi 4u BUKOHae4yoi eniadu, a makox 6 abcosmomHill npo3opocmi w000
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Kpumepiige dobopy cyddis;

c) cydosa pada mae bpamu akmueHy y4Hacmb 8 OUIHH8aHHI sikocmi rpasocydds ma 8
yrpogaodxXeHHi IHcmpymeHmie 3abe3riedyeHHs1 echekmusHocmi cyddiecbKoi pobomu, are
npu uybomy pada He MOBUHHa 3aMiHSImu coboro 8i0nosiOHUl opeaH cydoeoi eradu,
gidnosidaribHUll 3a OUiHH8aHHST OKpeMux cy0dis;

d) cydositi padi Mmoxxymeb 6ymu Oo8ipeHi numMaHHs émuKu, @ maKkox po32/1510 ckape Ha cyou
3 60Ky ocib, siKi Kopucmyrombcs rocry2amu cyoie;

e) cydosa pada moxe 30ilicCH8amu opaaHizauito ma Haensad 3a Hag4yaHHSIM cyddis, ane
rnraHyeaHHss ma ernpo8adXXeHHs1  HagyaslbHUX [pogpaM  Mae  3anuwamucs
gidriosidaribHiCM0 Hag4aslbHo20 UeHmpy, 3 SKUM pada rnoguHHa crienpayrogamu Orisi
2apaHmyeaHHs1 sKocmi rno4yamekoeoi nid2omoesKku ma niodsuweHHs1 kearigpikauyii cyoodie;

f) cydosa pada moxe mamu po3wupeHi ghiHaHCOB8i MOBHOBaXXEHHST W,000 062080PEHHS Ma
ynpaerniHHsa 600xemom cy0o80i 81adu, a maKkoX NMOBHOBAXeHHS 3 aOMiHiCmpy8aHHs
pi3HUx cydie 3adrisi Kpauwjoi skocmi npagocydos;

g) cydosa pada Moxe 6ymu makoX opaaHOM, SKUl eidiepae eaxrnugy porb y cgepi
yOOCKOHareHHs1 ma 3axucmy iMioxy npaeocy0os;

h) neped po3ansidom y napriameHmi 3aKOHOMPOEKMU, SIKi MOXyMb Mamu 8rsug Ha cucmemy
rpaesocyd0s, Harnpuknad Ha He3anexHicme cy0o8oi 8riadu, abo sKi MOXymb 0bMexumu
eapaHmii docmyny epomadsiH 00 rpasocydds, NOBUHHI ompumMamu 8UCHOB0OK Cyd080i
paou;

[) crid 3aoxo4yysamu crienpauyro 3 pisHUMU cydosumMu padamu Ha €sporieticbkoMy ma
MDKHapOOHOMY pigHsiX.”

YacmHa B. [lonoBHeHHs i nigTBe paxeHHs BucHoBky KPEC Ne 10 (2007)

I. llerimMmHicTs i nia3BiTHicTL cyaoBoi pagun

9. Y peskux gepxaBax-dsieHax NerTUMHICTb, OyHKLI, ckrag, i nig3BiTHICTbL CyA0BUX paj
Oynm nocTtaeneHi nig CyMHIB, O NPW3BENO A0 3MiH Y 3aKOHI, AKi BNAMHYIN Ha iXHi
NOBHOBaXEHHSs!, cKrag, KoMneTeHuil i yHKuil. JlerTUMHICTb yCiX pag Hag3sBu4amHo
BaXknnBa Ans 3abe3neyveHHss BepxoBeHcTBa npaea. A omxxe, KPEC 6axae nigkpecnmtm
cBoi axepena. PaHriwe KPEC nosicHoBas, WO NeriTMMHICTb Cya0BOIl Bfiagn NoBMHHA
MTW nniv-o-nnid 3 nig3eiTHicTIO™. KPEC po3pisHsie aBa oxepena neriTMHOCTI Braau
oKpemux cyagis i cyaoBoi Bnagn. @opmarnsHa, abo KoHcmumyuyitiHa neaimumHicmes
CTBOPHETLCA Yepes KOHCTUTYLIIO BiANOBIOHOI AepXKaBU-YfieHa i NpM3HadYeHHs cyanis
BiANOBIAHO [0 3aKoHY'®. OyHKUioHanbHa neaimumHicms 6a3yeTbCA HA FPOMaACHKIN
[OBIpi, WO CTBOPHETLCS Yepes BigMiHHY poOOoTy, Npo3opicTb i Nig3BiTHICTL'®. Lli aoBa
xepera neriTMMHOCTI € akTyarnbHUMW TakoX i Ans cyaoBux pag.

1. JlecimumHicmb, ek/104arO4YU nNpasos8y OcHoey i 3acobu npaeoeo20 3axucmy

10. KPEC nigTBepoxye, WO npaBoBa OCHOBA AN iCHYBaHHSA paaun Ta OCHOBHI i efieMeHTu

14 0ne. BucHosok KPEC Ne 18 (2015), nn. 12-38.
15Ane. BucHosok KPEC Ne 18 (2015), nn. 13-15.
16 1ne. BucHosok KPEC Ne 18 (2015), nn. 16-19



MatTb ByTn nepenbayeHi y KOHCTUTYLII!, sika cknagae HagiHy NpaBoBY OCHOBY AJ1s
000B's13KiB, He3anexHocTi i neritTuMHocTi pagu'®. Cioan mMae BKIoyaTucs cknag i
dYHKLUiT pagw, rapaHTyBaHHS CTPOKY NnepebyBaHHS Ha Nocagi YneHa, a TakoX rapaHTii
He3aneXHoCTi Bif 3aKOHO4aBYOi Ta BWKOHaBYOI Braam'™. IHWi getani MoOxyTb
BCTaHOBOBATUCS 3aKOHOM.

11. BopgHouyac, po3MuTi rapaHTii He3anexHocTi pagWn, HaBiTb Ha PiBHI KOHCTUTYLII, €
HepocTaTHiMW. bByab-sika cynoBa paga MOBMHHA Matyv 3MOry BUKOPWUCTOBYBATU
edpekTnBHI  3acobu NpaBoOBOro 3axucTy, WOO rapaHTyBaTM CBOK ABTOHOMIO i
OCKap)XyBaTuW 3aKOHHICTb akTiB NybniYHOI BNagu, ski BNMBarTb Ha Hel abo Ha cyaoBy
Bnagy. XopowmM NpuyKiagoM € npaBo 3BePTaTUCHA 40 KOHCTUTYLLIMHOIO CyAY YW iHLOro
aHarioridHoro opraHy. Kpim TOro, cymoBa paga MOBMHHA MaTtu npouecyarnbHy
[ie3naTHICTb Y HauioHanbHUX | MKHaApOAHUX cydax, BKIYauu, e Le MOXIMBO,
npaBo nogasaTu BUCHOBOK amicus curiae.

2. Mid3eimHicmpb

12.  Xouva NOrnoXeHHs1 KOHCTUTYLITi CNyrytoTb popMarnbHUM OKepernom fneriTMMHOCTI, BOHU
He € JOocTaTHIMK i MOBUHHI JOMOBHIOBATUCS (DYHKLIOHANBbHOK NErTUMHICTIO. KoxHa
cygoBa paga i cygoBa Bnaga, siky BOHa npegcTaBride, NMOBWHHI 3400yTn OOBIpY i
NigTPUMKY rPOMafCbKOCTI LLMIAXOM BiAMIHHOI i Npo3opoi poboTu i nig3siTHOCTI. [ig vac
KOHCPMIKTIB 3 iHLUMMMU rifikamy Briaav NigTpumKa rpoOMaZiCbKOCTi LLOHANMEHLLE BENMKO
MipOI0 3anexaTuMe Bif, Takoro cy6'eKTUBHOMO CIPUAHATTSA NEriTMMHOCTI paaw.

13. KPEC 6axae nigTBepauTu, WO Cy4oBa paga Mae BigirpaBati posib y 3abe3neyeHHi
po6oTK cyaoBoi Briaau y Npo3opuit i Nia3BiTHUI cnoci6?’. Binbw Toro, nig3BiTHICTL
CynoBOI pagy cama no cobi € BaXMBUM OykepernioM GyHKLiOHanbHOI neriTMMHOCTI?!.
Unm Ginblue noBHOBaXeHb i 060B'A3KIB Mae paga, TUM Baxnmeiwe, LWO6 BoHa Gyna
Nia3BiTHOI 32 BUKOPUCTaHHS LINX MOBHOBAXEHb.

14. KPEC pospisHae cydosy, KapasrbHy i pPO3'siCHI08asibHy NiA3BITHICTL He nuwe no
BiJHOLLEHHIO 10 OKpEMUX CyaaiB i CyqoBOi BNagu B LiNoMy?2, ane i no BigHOLLEHHIO 0
cynoBux pag.

a. CynoBa nin3BiTHIiCTb

15. 5K iHWi gepxaBHi opraHu, Xxo4Ha cygoBa paja He € BMLLOK 3a 3aKOH. [lesiki pilueHHs
pagu BNAMBaKTb Ha npaea, Wwo 3axuvwaioTecd €EKMNJ1. Hanpuknaa, konm BUHOCATLCS
pilLEHHS LWOAO Kap'epy CyaaiB, Ui pilleHHA MaroTb OyTn obr'pyHTOBaHUMK, a cyadi
NOBUWHHI MaTK NPaBO OCKaPXMTK X 40 cyay?3. Konu pilleHHs paaun nepernsgaeTbes no

17BucHosBok KPEC Ne 10 (2007), n. 11; BeHeujiicbka Komicis, 3BiT «[po HE3aNEXKHiCTb Cya0BOi cuctemm», CDL-
AD(2010)004 n. 22.

181100 bopmanbHOI NeriTMMHOCTI CyAAiB Yepes npu3HayeHHa ams. BucHosok KPEC Ne 18 (2015) nn. 14, 15.
19ue. donosiab CneuianbHoro gonosigaya OOH [iero Mapcia-CaaH «LLloao He3anexHOCTi cyaais Ta aABoKaTs
(2 TpaBHA 2018 p.), N. 42 — OOCTYMHO 32 NOCUNAHHAM

https://digitallibrary.un.org/record/1637422/files/A HRC 38 38-EN.pdf.

20BucHoBok KPEC Ne 10 (2007), nn. 91-96.

21y n. 16 BucHosky KPEC Ne 18 (2015) us dopma NeriTMMHOCTI Ha3MBaETbCA «PYHKLiOHaIbHA NETI TUMHICTbY.
22BucHoBok KPEC Ne 18 (2015), nn. 26-33.

23Ine. TepmiHOBMI BUCHOBOK BeHeLiicbKoi KomiciiTa FeHepanbHoro genaptamenTty (BK i I[]) 3 npas nioamHu Ta
BepXOBeHCTBa npasa Paau €Bponu WOA0 3aKOHONPOEKTY NPO BHECEHHA 3MiH 40 AeAKUX 3aKOHIB LWOAO NOpPAAKY
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CYTi He3anexHnM cyaom, paaa € nias3BiTHO (CyaoBa nia3BiTHICTL?*). OcobnmBa yBara
Ma€e NpuaINATUCA He3anexHocTi i 6e3CcTOpOoHHOCTI Byab-AKoro cyay, Wo nepernsgae
PiLLEHHSI pagu Mo CYTi, BKIOYakoum He3anexHicTb Big camoi pagu?.

b. KapanbHa nig3BitHicTb

16. YneHwn cynoBOI pagu MaroTb BigMNoBIigaTVM HAVMBULLMM €TUYHUM CTaH4apTaM i NMOBUHHI
npuTAraTmMcs 4o BianoBiganbHOCTI 3a CBOI il Yepes HanexHi 3acobun. BoHn He NOBUHHI
MaTu IMyHITET Bif KpPUMIHAnNbLHOro nepecrigyBaHHsA 3a 3aranbHUM KpUMiHanbHUM
3aKoHOM. AK i y BUNagKy oKkpemMux Cyanis, AKi MOXyTb MignAraTu BiANOBiAansHOCTI 3a
CBOI fii, Lue MOXHa HasuBaTWu KaparbHot mnid3eimHicmio?®.BogHouac, KPEC 6axae
NigKpecnuTK, WO Taki 3acobu MaloTb peryrnioBaTUCs i 3acTOCOBYBaTUCSA Y CNOCIO, Ak
He [03BOMAE 3MoBXMBATWU HUMW ANS 30IMCHEHHA MNOCsAraHb Ha He3anexHicTb i
byHKLIIOHYBaHHA Cya0BOI pagu.

17. Cyposi pagn mMaloTb po3pobuTy cTaHaapTy NPOGECINHOI Ta €TUYHOI NOBELIHKM CBOIX
YneHiB, SKi € cyaasMu, i YneHiB, AKi He € cygasMn?’, a TakoX BHYTPILLHI npouenypuv
po3cnigyBaHHA HedonikiB. YneHn pad NOBWHHI OiSTW Yy BiANOBIAHOCTI OO0 UMX
cTaHAdapTIiB i LiHHOCTEN He3anexHocTi, 6e3CTOPOHHOCTI i A0BpoYecHOCTI?é. Baxnmeum
acnekToM KaparbHOI Nig3BITHOCTI € AUCUMNMIHApHA | KpUMIHaNbHa BignoBiganbHICTb
yneHiB pag. HeobxigHo 3abes3nevnTrnoBary 4O NpaBa YrieHiB pagu Ha cnpasenuBun
cya, BKIlOYa4yM npaBo Matu npencTaBHUKA. PilLEHHS, MPUWHATI Y LIbOMY KOHTEKCTI,
NOBUWHHI MICTUTK OBI'PYHTYBaHHS i Nignsratn cygoBoMy nepernsgy.

c. Po3'AcHioBanbHa nia3BiTHICTL

18. byab-fika cygoBa paga MnOBMHHA MpauloBatn y npo3opui  cnocib, HaBoauTU
aprymeHTauilo ans cBOIX pilleHb i npoueayp, i Takum YmHoM 6yTun nia3eiTHOH?. Lle
MOXHa Ha3uBaTW PO3'CHI8arbHOK nid3eimHicmio. Kpim Toro, paga noBuHHa OyTn
BIOKPUTOI OO0 CMNPUMHATTSA KPUTMKWU | TOTOBOKO A0 MOCTIMHOrO yOoCKoHaneHHs. Lis
dopma nia3BiTHOCTI Mae OcobrmMBE 3HAYEHHA A9 Aianory 3 iHWAMKW  rifkamm
JepXaBHOI BNagu i rpoMagsiHCbKUM CyCniflbCTBOM.

Il. 3aBaaHHA, opraHisauis i cknag cynaoBux pajg

1. 3ae0aHHs1 cydoeux pad

19. KP€EC BusHae, Wo e€anHOI Moaeni CyaoBol pagu He icHye. BogHovac, koxHa paga
NMOBUHHA MaTW AOCTaTHI MOBHOBAXEHHS AN 3aXMCTY HE3aneXHOCTi CyA0BOiI Braau i

06paHHA (NpuM3HayeHHA) Ha nocaaun uyneHie Buwoi paay npasocyaas (BPM) Ta AisnbHOCTI AMCUMNAIHAPHMX
iHcnekTopiB BPI (3akoHonpoekT N2 5068) Bia 5 TpasHA 2021 poky (CDL-P1(2021)004 (YKkpaiHa) nn. 62, 75.
24ne. BucHosok KPEC Ne 18 (2015), n. 26.

25Nne. ECNN, «Bonkos npotu Ykpainm» (Volkov v. Ukraine) — 21722/11, n. 130; «[eHicoB npotn YKpaiHu»
(Denisov v. Ukraine) —=76639/11 n. 79.

26lnB. BucHosok KPEC Ne 18 (2015), n. 33.

271lopa0 BiANOBIAHWMX CTaHAAPTIB ANA cyaais ams. BucHosok KPEC Ne 3, nn. 8-50.

28|llopo cTBOpPEHHA Paau 3 eTukn ame. TepmiHOBMIN BUCHOBOK BK i [[, 3 npaB ntoaMHM Ta BEpPXOBEHCTBa Npasa
Pagn €Bponu WOAO 3aKOHOMPOEKTY MPO BHECEHHS 3MiH 40 [AeAKMX 3aKOHIB LO0A0 MopAAKYy O6paHHSA
(Npn3HayeHHA) Ha nocaam YneHiB Buwoi paav npasocyans (BPM) Ta gisnbHocTi ancumnniHapHuUx iHcnexkTopis BPM
(3akoHonpoeKkT Ne 5068) Bia 5 TpasHa 2021 poky (CDL-PI(2021)004 (Ykpaina) nn. 37-40.

29BucHoBok KPEC Ne 10 (2007), n. 95.



okpeMux cynaie®, wob npu BUpilEHHI cnpaB okpemi cyadi He 3as3HaBanm
HeHaneXHoro BMSMBY 330BHi YM BcepeauHi cyaoBoi Braan®'. HesanexHicTb cynais
notpebye cneuianbHOro 3axmMcTy Y PILLEHHNX, LLO BMIMBAKOTb Ha NPUAHATTA pilleHb
LLOAO cyaais, Takmx sk Aobip cyaais, po3noain cnpae i AUCUMNIIHAPHI NPOBaAXEHHS.
3a HasiBHOCTI BignoBigHMx 060B'sI3KiB cyaoBa paga mae 3abesnedvyBat, WOO6 Taki
PiLLEHHS NPUAMAnUCS y CMocib, WO 3axmae | NOCUIME He3anexHIiCTb Cyaais.

20. €CIU1ta CEC BcTaHOBMNN, WO NPU3HAYEHHA CyaniB Mae BenMYe3He 3Ha4YeHHsa s
He3anexHocTi cygoBoi Bnaaun®2. KPEC 3aBxan AoTpumMyBaBcs Uiei oymkn®. A omxe,
KIOYOBMM 3aBAaHHAM € 400ip HOBMX CyAAiB UM PEKOMEHAYBAHHS X 0O NPU3HAYEHHS
i NpocyBaHHS Mo Cry»0i Ha OCHOBI KpUTepIto NpodecinHOCTI®*. AKLWO Le HanexuTb Ao
NOBHOBaXeHb CyOOBOI paan, Ui MOBHOBAXEHHSI Chid BWKOHYBATU HE3anexHo |
nia3BiTHO®. PilleHHs Woao Kap'epy cyaaiB He NOBUHHI NpUAMaTUCS Yepesa NosiNbHICTb
A0 NOMITUKIB YK iHWMX cyaaiB. PiweHHs npo gobip i kap’epy cyaai Yv pilleHHs npo
CKnag cyay MawTb BEnMYEesHWn BMMB Ha MambyTHI CydoBi pilleHHsA. A OTxe,
OiNbLWiCTb TWX, XTO MPUMUMAE pPIlLEHHS 4YM pekoMeHAauil, MalTb OyTn cyaasmu.
BogHouac, KPEC BiTae, konm 40 NPUAHATTSA TakuX pilleHb 3ary4aloTbCA YneHn, SKi He
€ CyaasiMu, SIK rapaHTia 3axucTy Big KOpnopaTuBei3My i «KITOHYBaHHS» cepef cyaais.

21. Ha xanb, 6araTto cygais y €Bponi BBaXaloTb, WO PilLEeHHss CTOCOBHO Aobopy cyaais i
IXHBOrO MPOCYBaHHSA MO CryXDi MPYHTYOTLCSA HE e Ha KpuTepii npodeciiHocTi®e.
Taknum 4MHOM, Had3BMYaAMHO BaXKMMBO, LWOO paawm npautoBanyM Ha OCHOBI €TUYHMX
NpaBun i, HACKINbKN L& MOXIMBO, KOHKPETHMX 06'€EKTUBHMX KPUTEPIIB NPU3HAYEHHS |
NpOoCyBaHHA MO CNyXOi 1 OLHIOBaNM KOXHOro KaHauaara 3a npo3oporo Npoueaypoto,
WO 3aBepllyeTbCcs Ob6rpyHTOBaHMM piweHHaM. Cyaai, Ski gymalTb, WO iXHIMWK
npaBamy 6yno 3HeXTyBaHO, NMOBMHHI MaTW NPaBO Ha CyAoBWI nepernsag 7.

22. KPEC nparHe nigKkpecnuTty, WO nNPOBEAEHHA OUIHKA CcygdiB € Haa3BUYanHO
npobnemMaTuyHUM, agXxe OLiHIOBaHHA MOXeE CTaTu iIHCTPYMEHTOM A1 3ITOBXVBAHHSA 3
METOI YCYHYTU MOMITUYHO «HebaxaHux» cyanie®. FAkwo neBHa aepxaBa-4yneH
BOAETbCA OO0 TaAKOro OLHIOBAHHSA, TO BOHW MalTb MNPOBOLAUTUCA HE3anexHo

30BucHoBok KPEC Ne 10 (2007), n. 14.

31KPEC, «MpodcninKkosa acouialianopTyranbCbkux cyaais npotn Cyay ayautopis» (ASdJP v. Tribunal de Contas),
27 nwotoro 2018 poky — C 64/16, nn. 42-45; «Esponeitcbka Komicia npotu Monbuti» (European Commission v.
Poland), 24 yepBHsa 2019p.— C619/18,nn. 71-73; «A.K. npoT HaujoHanbHOi paam cygoumnHctea » (A.K. v. Krajowa
Rada Sadownicta), 19 nuctonaga 2019 poky., - C585/18, C-624/18, C-625/18, nn. 120-122.

32ecnn, «Pamoc HyHec ge Kapsanbo i Ca npotu Moptyranii» (Ramos Nunes de Carvalho e Sd v. Portugal), 6
nuctonaga 2018 poky., n. 144; « TyamyHayp AHapi AcTpagcoH npoTu lcnangii» [BM] (Gudmundur Andri Astrédsson
v.Iceland) ([GC], no. 26374/18, 1 rpyaHa 2020 poKy; «3epo ®aop y Moabui npotu Moabuii» (Xero Flor w Polscev.
Poland), 7 TpasHa 2021 poky — 4907/18, nn. 243-251; CCEC, «Esponeiicbka Komicia npoTu Monbuwi» (European
Commission v. Poland), 24 yepsHa 2019 poky — C 619/18, nn. 74, 75; CCEC, «A.K. npoTMHauioHanbHOI paau
cypoumnHctea» (A.K. v. Krajowa Rada Sadownicta), 19 nuctonaga 2019 poky, - C 585/18, C-624/18, C-625/18,
nn.123, 133- 134; «Bi K'to npotu 3emni l'ecced» (VQ v. Land Hessen), 9 nunHa 2020 poky — C2727/19, n. 54;
«Mpem'ep-miHicTp Pecnybnikn npotn Jabn-t0 Baii» (Repubblika II-Prim Ministru v. WY), 20 kBiTHa 2021 poky — C-
896/19, nn. 53, 57: 3a60poHa perpecy y 3aXucTi CyAaiBCbKOT He3aneKHoCTi: nn. 61-64.

33BucHoBok KPEC Ne 1 (2001), nn. 17-45.

34BucHoBok KPEC Ne 1 (2001); Benukai xapTia cyaais KPEC (2010), n. 5.

35BucHoBok KPEC Ne 10 (2007), nn. 48-51, BeHeLiicbka Komicis, 38iT «Mpo He3aneKHicTb cyaoBoi cuctemu», CDL-
AD(2010)004, n. 32.

360nuTyBaHHA €BPONENCHKOI Mepexi CyaoBMX paa Npo HesanexHicTb cyaais (2019), nn. 33-34.

37 me. BucHoBok KPEC Ne 17 (2014).

38MIne. BucHoBok KPEC Ne 17 (2014).€CNN, «Okomskaint npotu Anbanii» (Xhoxhaj v. Albania) Ne15227/19,
BucHoBok BK Ne 868/2016 8ia 12 rpyaHa 2016 poKy, AnbaHis, BACHOBOK amicus curiae Ana KOHCTUTYLi MHOro cyay
Y 3aKOHi Npo nepexiaHy nepeaTecTalito CyAniB i NPOKypopiB (3aKoH Npo nepesipku). Y n. 28 BucHosky KPEC Ne
21 (2018) BUKOPUCTOBYETLCA TEPMIH «HOCTPALLiAY.
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ycTaHoBow. CyfoBi paau NOBUHHI BigirpaBaT BaXKMBY porb Y 3axUCTi CYOAAIBCbKOI
Hes3arnexHocTi Y LboMY MPOLLEeCi.

23. KPEC He BuUKMIOYae MOXIMBOCTI MPOBEOEHHSI MEPEBIPOK camoi paan, ane ue
BUKIOYHWUIA 3aXifl, i SKLO BXe 1 pobutun Le, TO Yepes He3aneXHUn opraH.

24. KP€EC Big3Havae, wo IT HabupaoTb aegani Ginblworo 3HavYeHHst Anst ManbyTHbOro
Cy40BOI Briagw, i pekomeHaye, Wwob pagun, Tam e BOHM iCHYOTb, BigirpaBanu nesHy
pornb Yy uin cdepi,wob 3abesneunTtn JOCTaTHIA 3axMCT CYLAIBCbKOI HE3ANEXHOCTI |
rapaHTyBaTu sikicTb poboTu cyaaiB y ManbyTHLOMY,

25. Y BucHoeky KPEC Ne 10 (2007) i Benukin xaprii cyonis KPEC pekomeHgoaHo, LWo6
CyOoBi pagy Manu LWMPOKi KOMNeTeHLi 3 YCiX NUTaHb, WO CTOCYTbCS IXHbOro CTaTyCy,
a TakoX opraHisauii, yHKUIOHyBaHHA Ta iMigxy cygoBux opraHie®. Yum Ginblie
06O0B'A3KIB | MOBHOBaXeHb MOKMA4EHO Ha pady, TUM BaXnuBilwa nosara Ao il
He3aneXHocTi 3 OOKY iHLLUMX TifIoK BNagwW, a TakoX HasiBHICTb Y HEl [OCTaTHIX pecypcis
i nig3BiTHOCTI 3a cBOI Aii Ta piweHHA*'. CunbHa 3a MOBHOBaXXEHHSIMM paja MoXe
3axuwaTtn cygoBy Briagy i OkpemMux cygais, Ta Benmka KinlbKicTb 060B'A3KiB pobuThb it
BPa3fMBOKO A0 nosiTusadil, WO NOXoAuTb 3 camMol CyaoBOI Bflaan Yn 3-rno3a il Mex.
Kpim TOro, sKLWo paga HagineHa NOBHOBAXXEHHAMW 3 NUTaHb OpraHisauii Cyg04YnHCTBA,
BOHA Ma€ nparHyTu NigBuwmMTY eqpeKTUBHICTb Cya0BOI Briagun. AKLWO 00 NOBHOBaXEHb
Yyn 3aBOaHb CYOOBOI paguM He HanexaTb MOBHOBAaXEHHs1 LWoAO  Cy4oBOro
agMIHICTpYBaHHSA, UMM MaloTb 3alMaTuCsl opraHuM CygoBOi Bnagu abo HesanexHa
yCTaHoBa.

26. KP€E€C nigTBepoxye CBil BUCHOBOK, LUO MepLU HK MovMHaTv oBroBOpeHHs y
napfiameHTi 4YM npuiMaTh 3aKOHOA4ABYMM akT, 3 CyAOBOK pagol HeobXigHO
KOHCYrbTyBaTUCA 3 BYAb-AKMX CTPATErYHUX NUTaHb, Y TOMY YMCHIi LWOAO iHiLiaTuB 4m
NPOEKTIB 3aKOHIB,AKIi MOXyTb BMMAWHYTWU Ha CyaoBY Bragy, Hanpuknag, Ha i
He3anexHicTb, abo 0OMeX1TK rapaHTii 4OCTyny rpoMaasiH 4o npaBocyann 2.

2. Cknad cydoeoi padu

27. [oknagHi pekoMmeHaauii Woao ckragy CyaoBOi pagm Ta KoMneTeHuin i gobopy il YneHis
i ronoBu yxe 0ynu BuknageHi y BucHoeky Ne 10(2007)*. Y gaHomy BrucHoBKy KPEC
nparHe nigTeepanTy Ui npuHumnu. Jobip yneHiB paay noBuHeH BigdyBaTtucs y crnocio,
Wwo nigTpumye HesanexHe Ta eeKkTuBHE (PyHKUIOHYBaHHA pagu W CyaoBOI Bragw.
UneHn paaw NOBWUHHI YHUKATK ByOb-sIKOTO CAPUAHATTS NOMITUYHOrO BMAUBY, BIACHOI
BUrO4M YK KopriopaTmBiaMy*4.

28. KPECBigomo, Wo y AeskuxgepxaBax-yneHax 40 CcKnagy CyaoBuX pag BXOAATb YNeHu
3a nocagoto. YneHcTBO 3a NOCaA0H € HEMPUNHATHUM, 32 BUHSITKOM AY>KE 0O MEXEHMX
BUNagKiB, Hanpvknag, ronosa BepxoBHOro cydy, a OT BKIMOYEHHSI NpeacTaBHUKIB

39BucHoBok KPEC Ne 14 (2011), n. 36.

40Benuka xaptia cyaqis KPEC (2010), n. 13.

41Benuka xaptia cyaqis KPEC (2010), n. 13.

42BucHoBok KPEC Ne 10 (2007), n. 87.

43BucHoBok KPEC Ne 10 (2007), nn. 15-36.

44BucHoBok KPEC Ne 10 (2007), nn. 15, 16; wono 3Ha4YeHHs HesasnexHocTi y aobopi cyaais ams.: CCEC, « AK.
npot HauioHanbHOT pagn cyaounHcTBa» (A.K. v. Krajowa Rada Sadownicta), 19 nuctonaga 2019 poky., - C-
585/18, C-624/18, C-625/18, nn. 137-138. C-619/18.
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3aKOHO4ABYOI | BUKOHABYOI BNagu He JonyckaeTbes*®. UneHy 3a nocagoro, Sku He €
cynaeto, He BapTo 6paTt y4acTb y NPUAHATTI ANCLUNNIHAPHUX PilLEHb.

29. KPEC pekomeHaye, wob OinblwicTe cygoBOI pagu ckraganacs 3 cyagis, ski
obupatoTbCsa iHWMMK cyaaamu. 3anexHo Big oyHKUIn pagu OO0 1i CKnagy MOXyTb
BXOAUTK 1 iHWi YneHn. KPEC pekomeHaye, WOO 00 pagn TakoX BXOAUNN YreHn, SKi
He € cyaasiMu, BKIoyakoum ocib, ki He € graxiBusaMun y cdepi npaBa“t. Xoua cyagi
3aBXan NOBWHHI ByTn y BINbLIOCTI, YneHn paa, ski He € cygasiMu i MalTb NpaBo
roriocy, Ypi3HOMaHITHIOITb NPEACTaBHULTBO PI3HUX PYMN CYCNINbCTBA, 3HWXKYHYN
pY3nKmM KoprniopaTueiamy*’. 3any4yeHicTb ocib, siki He € dhaxiBLsMKM Y cdepi NpaBa, Moxe
NigBULLMTY NEMNTUMHICTb | CAPUAT NOSONAHHIO CPUAHATTSA Cy40BOI Baau sK «Kiyoy
topucTiB». 3 uboro nuTaHHsa KPEC 3armae 6inblw geTanizoBaHy MNO3uLil0, aHik Yy
BucHoeky Ne 10 (2007).

3. [Job6ip uneHie i 201108u cydoeoi padu

30. KPEC b6axae piwyye nigrBepauTy, WO GiNbLWICTb YneHiB pagy MaloTb 6yTn cyaasamu,
AKi 06MPaOTLCSA IHWMMK CYOASMM, LLO rapaHTye HauwmpLue NpeacTaBHMUTBO CyAiB Ta
iIHCTaHUi*®, a Takox reHaepHy*®i perioHanbHy pisHOMaHITHICTb. OBpaHi cyaai NOBUHHI
MaTu 3mory 6paTtu yyacTb y poboTi pagu y cnocid, Wo € CyMICHUM 3 IXHIM poBoynm
HaBaHTaXXeHHsM. FAKLLO 40 paaun BXOAATb YSieHU, AKi He € CyaasMu, BOHW MOBUHHI MaTu
3Mory npuainatv poboTi 'y pagi 40CTaTHLO Yacy.

31. HeobxigHo yHukaTh, WOO6 YneHn paawu, ski € cyaasamm, obnpanucs napnameHTom abo
npusHayanucs BMKOHaB4YOol Briagoto®. BogHouvac, gonyckaeTbes, Wwob napnameHT
obvpaB 4neHiB pagu, SKi He € cyaasamu. AnbTepHaTMBHUM BapiaHTOM Moxe 6yTu
o6paHHs abo BMCYBaHHA YneHiB pagy yCcTaHOBaMM Ha 3pas3oK acouiauil topucTiB un
BUCYBaHHS X rpOMafCbKUMK opraHizauismu.

32. Y akuii 6u cnocib He BinbyBanocst 06paHHs YM Npu3HaveHHn !, e He Mae pobuTucs 3
NONITUYHUX NPUYKH. BogHoyac, BMMoOra npo Te, WO KaHAuMaatT He MOBMHEH MaTu
«MONITUYHOI NPUHANEXHOCTI» MOoXe 6yTu HaaTO pPO3MUTOD, a OTXe, nepesary cnig
HagaBaTy MOCUMAHHAM Ha MapTiHe 4YneHCTBO 4M odiiuivHi nocaawm B ypsiai abo
3aKOHO4,aBYOMY OpraHi Yv iHLLi KOHKPETHI NpUKnaan®2. YneHn cyaoBoi paam He MOBUHHI
OyTV y NiANOPSAKYBaHHI YK Mig BNAMBOM iHLUMX CTOPIH.

33. SAKwo uneHn pagu o6uUpaloTbCS NapriameHToM, OOOB’SI3KOBOK BUMMOMO Mae byTu

45BucHoBok KPEC Ne 10 (2007), nn. 23, 26.

46 Ins. BucHosok KPEC Ne 10 (2007), n. 22.

47BucHosok KPEC Ne 10 (2007), n. 32.

48BucHoBoKk KPEC Ne 10 (2007), nn. 18, 25, 26, 27, 30.

4% flonosiab CneujanbHoro gonosigaya OOH [iero Mapcia-CasH «lllofo HesanexHoCTi cyaais Ta aAsokaTis (2
TpaBHA 2018 poky), n. 110 — 40CTYyNHO 3@ NOCMAAHHAM

https://digitallibrary.un.org/record/1637422/files/A HRC 38 38-EN.pdf.

50BucHoBok KPEC Ne 10 (2007), n. 31.

51uB. CninbHUIA BUCHOBOK BeHewjincbKoi Komiciii FeHepanbHOro AuMpekTopaTy 3 Npas NIOAVHN | BEPXOBEHCTBA
npasa Paan €EBponu o040 3aKOHOMNPOEKTY NPO BHECEHHA 3MiH i AONOBHEHb A0 KOHCTUTYLLT CTOCOBHO Buwwoi paan
marictpaTtypu, 20 6epesHa 2020 poky (CDL-AD(2020)001 nn. 57-60.

52BucHoBok KPEC Ne 10 (2007), n. 23, CninbHUIA BUCHOBOK BeHewiMcbKoi KOMicii i TeHepanbHOro AMpeKTopaTy 3
npaB NIOOUHU | BepXOBeHCTBa NpaBa Paau €EBponu WoOA0 3aKOHOMNPOEKTY NPO BHECEHHA 3MiH i AONOBHEHb A0
KOHCTUTYLiT CTOCOBHO BuLLoi paay marictpatypu, 20 6epe3Hsa 2020 poky (CDL-AD(2020)001 n.54. LLoao kputepiis
npoodecinHoi npnaaTHOCTI: TepMiHOBUIA BUCHOBOK LLOAO MEPErNAHYTOro NPOEKTY 3aKOHY NPO BHECEHHA 3MiH 40
3aKOHY Npo Aep:KaBHY npokypaTypy, 10 TpasHa 2021 poky, YopHoropisa (CDL-PI(2021)008, nn. 28-31.
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KBanidikoBaHa GinbLLUiCTb ronocis, WE6 3any4nty ONo3uuilo i CNPUATU MXNaPTINHIN
B3aemogii®®. KPEC ycBigomnioe, WO BMMOra Takoi BinbLUOCTi MOXe Npu3BecTu Ao
Oes3BuxigHoi cutyauii. A omke, KPEC pekomeHaoye 3anpoBaguTu MexaHiamu Ans
BMXOAY 3 TaKUX CUTyaUin®®. Y Lux MexaHiamax BapTo YHMKATK 3aHUKEHHS] HeoOXiaHO|
GiNbLOCTI rofnociB, OCKiNbKM BinNbLIiCTe MOXe BTPATUTM CTUMYN ONA LOCATHEHHS
Komnpomicy. Taki MexaHiamMmu ckopille NOBUHHI 3abe3neyvyBaTn He3anexHe obpaHHS
YneHiB CyAOBUX paj i MOXyTb 3arny4aTu ono3uuito abo 3anpoLlyBaTK iHLi yCTaHOBM
00 0B paHHs YNeHiB paa 3i cCNUCKY nonepeaHbo BigibpaHux kanamaaris. | xoda noaibHa
Mogenb e He aosoaunacs o sigoma KPEC, onga BupiweHHs 6e3BUXiAHMX CUTYyaLin
Wwoao obpaHHs KaHAuAaTiB MOXyTb 3arnydaTucs cyagi.

34. Tlpouec obpaHHs YneHiB paa, BKIlova4m MOXIMBI BUOOpUI kamnaHil kaHanaatis, Mae
Oyt nposopum i nepenbavatv OOCNIAKEHHA NPOGECIMHMX SKOCTEW KaHawuaaTis,
0Cc06MBO iXHBOT 0E3CTOPOHHOCTI i A0OPOYECHOCTI®®. BapTo 3a6e3neumnT nyoiyvHiCTb
OrofiolleHb MNP0 BaKaHCii i rapaHTyBaTuM PpiBHIi MOXMMBOCTI, WO6 niaTpumatn
Pi3HOMaHITHICTb cepef rpynu HesanexHux KaHguaatis. YneHu pagu NOBUHHI MaTu
A0CTyn A0 yciel iHgopmauii, WO CTOCYETbCS BUKOHAHHS IXHIX MOBHOBaXEHb.

35. KPEC nparHe nigTBepauTu, WO rofiloBO0 CyA0BOI paan NoBMHHA 6yTyn 6€3CTOPOHHA
ocoba, He HabnwkeHa [0 MONITUYMHWUX NapTii. TakMM YMHOM, Yy NaApPriaMEHTCbKUX
cuctemax, ne npesvaeHTt/ronoBa AepxaBu BUKOHYE CYTO dopMarbHi - QyHKLIT,
NPU3HAYEHHSA rofloBM AepXaBn Ha Nocagy rofioBy Cy40BOI paan He BUKIMKAE XXOAHMX
3anepeyeHb, TOAi K B IHWMX CUCTEMax rorioBa Mae obupartucs camor pagoro i
NoBMHEH GyTK 3 Yncna cynais®e.

4. Fapaumii nepebysaHHs 4ieHie cydoeoi padu Ha nocadi

36. YneHn pagn mMaroTb 06MpaATMCA HA BU3HAYEHWI CTPOK. YneHn pagu matoTb oTpumaTti
HanexHun 3axucT Ans 3abesneyeHHA Ge3CTOPOHHOCTI Ta HEe3aneXHOCTi CBOET
RisnbHOCTI®. YneHn paawm maioTb OyTy 3axueHi Bid BHYTPILUHbOrO Ta 30BHILLHLOrO
Tncky. BogHo4ac, 3a BUHATKOM CMEpTI, BUXo4y Ha NeHCito abo 3BiNbHEHHS 3 nocaaw,
HanNpuknag, BHACMIAOK AMCUMNIIHAPHOIO MPOCTYMKY, NMOBHOBAXEHHS 4rieHa pagu
NPUMNMHAIOTLCS  BUKIIOYHO BHACMIQOK 3aKOHHOrO OOpaHHA HOBOMo 4reHa, Lo
3abe3neunTtb 6e3nepepBHICTb AiANbHOCTI pagu, HaBiTb AKLWO NapfiaMeHT MnpoBanvs
ronocyBaHHsi 3 o6paHHsl HOBMX YneHiB®®. KPEC 3BepTae yBary Ha MOXMBI HacnigKku
NMOBTOPHOrO 0OOpaHHS 4reHiB AN He3anexHocTi cynoBoi pagn. BnacHe ans
3abe3neyvyeHHs He3anexHOCTi Cnig yHUKaTu nepeobpaHHs YreHiB, AKi npauioTb Ha
NOCTINHIN OCHOBI, i BiagaBaTn nepesary TpuBariuM ¢hikCoBaHMM CTpokam®. Y ubomy

53TepMiHOBMIA BUCHOBOK LLOAO MEPErsIAHyTOro MPOEKTY 3aKOHY MPO BHECEHHA 3MiH [0 3aKOHY NpPO Aep’KaBHY
npokypaTypy, 10 TpasHsa 2021 poky, YopHoropia (CDL-PI1(2021)008, n. 40.

54 lne. CniNbHUI1 BUCHOBOK BeHeLincbKoi Komiciii FeHepanbHOro AupexkTopaTty 3 Npas NIOAMHU Ta BEPXOBEHCTBA
npasa Paan €Esponu 040 32KOHONPOEKTY NPO BHECEHHA 3MiH i AONOBHEHb A0 KOHCTUTYLi CTOCOBHO Buwoi paan
marictpatypu, 20 6epesHa 2020 poky, CDL-AD(2020)001, nn. 51, 68, Takox BeHeuilicbka Komicin, 36ipKa
BMCHOBKI B, 3BiTiB i AOC/iAKeHb BeHeLicbKoi KOMicCii Npo KOHCTUTYUiHe npaBocyaan, CDL-PI1(2020)004, nn. 20-
22.

55us. BucHosok KPEC Ne 10 (2007), n. 21.

56BucHoBok KPEC Ne 10 (2007), n. 33.

57BucHoBok KPEC Ne 10 (2007), n. 36.

58Nlne. CniNbHWIA BUCHOBOK BeHeljaHCbKOi Komicii Ta [eHepanbHOro aupekTopaTy 3 NpaB MOAMHU Ta
BEPXOBEHCTBA MpaBa LWoA0 NPOEKTY 3MiH A0 3aKoHy YKpaiHu «lpo cygoycTpilii cTaTyc cyaaiB» Ta A€SKUX 3aKOHIB
npo AianbHicTb BepxoBHoro Cyay Ta opraHiB cyAAiBCbKOro BpsAAyBaHHA (3aKoHONpoeKT 3711) Big 9xkoBTHA 2020
poky (CDL-AD(2020)022, n.49.

593riAHO 3 BiANOBIAAMM Aep3KaB-UNeHiB, HaMAOBLWMIA TEPMiH CTAHOBUTb WICTb POKIB, AK, Hanpuknag, y CnoseHii,
PymyHii, MiBHiuHin MakepoHii, HigepnaHpax Ta YropLumHi.
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CEHCi Lel BUCHOBOK YTOYHIOE AYMKY, BuKNnageHy Yy BwucHoky Ne 10 (2007).
3abesneuntn 6esnepepBHICTb Ta MOKPAWMTU emeKTUBHICTb MOXHA, SKLIO CTPOK
MOBHOBaXeHb YCbOro CKnagy pagu He CniMBae ogHOYacHo.

37. KP€EC xo4ye NOBTOPHO HArofloCUTK Ha BaXXMBOCTI rapaHTin nepebyBaHHA Ha nocagi
ycbOro cknaay paau®' sk oaHiei 3 HanBaxknMBilLMX NepeaymoB i HesanexHocTi. Cyaai,
o6 paHi 40 cyaoBOi pagun, NOBMHHI MaTK Taki cami rapaHTii, WO HagarTbCs Cyaaam, siKi
BigNpaBnalTb NpaBoCyaas, 30Kpema rapaHTil LWoAo yMOB Mpaui Ta CTPOKy
nepebyBaHHs Ha Nocagi, a Takox Woao 3abe3nedeHHsa npaBa Ha crnpaBeaMBUA cya,
y pasi NpUTArHeHHa A0 AMCUMNIiHapHOI BiANOBiAaNbHOCTI, BIACTOPOHEHHs abo
3BiNbHEHHNA%2, UneHn pagu, sikiHe € cyaasiMun, NOBMHHI MaTy OQHAKOBOTO PIBHSI 3aXMCT.
UneHn paagwn, 9Ki € cyaasiMym Ta He € cyaasMm, NOBUMHHI KOPUCTYBaTUCh O4HaKOBUMMN
iMyHiTETaMK, SIK Lie nepeabayeHo y BucHoeky Ne 3 (2002).5

38. YneHn pagu MoxyTb ByTW 3BinbHEHi y pa3i AoBeOeHHS BYMHEHHA HUMU CEPUO3HOro
NPOCTYNKY i MULLIE B MEXax NpoLeaypu, sika rapaHTye iM npaBo Ha cnpaBeasMBUn Cya.
[MoBHOBaXeHHS uYrieHiB MOXyTb OYTW MPUMNWHEHI Y pasi BU3HAHHS X Hedie3aaTHUMM
abo y pasi BTpatu HUMK CTaTycy, Ha NiacTasi AKOro BOHW Bynu ob6paHi Yn npusHayeHi
A0 pagn. FAKLWO Take pilLleHHs NPUAMAaETbLCA CaMoto paaoto abo cnevlianbHUM OpraHoM
y ii cknagi, mae 6yTn 3abe3neyeHo NpaBo 3BiNbHEHOrO YreHa Ha ockapxeHHs. KPEC
nigKkpecnoe BaxMBICTb TOro, wob npouegypwn, SKi NpsMO 4K OnocepeaKoBaHO
NPU3BOAATL A0 MPUMNUHEHHSI NMOBHOBaXeHb YreHiB paau, BUKOPUCTOBYBANUCH He B
NOMITUYHMX LiNnsX, a 3abe3neyyBany AOTPMMaHHA NpaBa Ha cnpaBeasmBuii cyast. Y
LbOMy CeHci uen BucHosok pgonosHioe BucHoBok Ne 10 (2007).

5. PecypcHe 3abe3ne4yeHHs1 cydo8oi padu

39. baraTto [fgepxaB-yrfieHiB MNOBIJOMMSAKOTb MPO HecTadyy KagpoBux Ta doiHaHCOBUX
pecypciB cBoix cygoBux pag. Tomy KPEC xode we pas 3BepHyTW yBary Ha
BiANOBIgaNbHICTb AepXaB-YfeHiB 3a BignoBigHe pecypcHe 3abe3nedyeHHsa CyaoBUX
pag, 30KpeMa OKpeMUii BroXKeT Ta NepcoHan ansa cyaosux pag®.:

lll. CynoBi pagu Ta cycninbCTBO

1. BiOHOCUHU 3 iHWUMU op2aHamMu OepKaeHoi enladu

40. YneHn naprnameHTy Ta nNpegCcTaBHMKM OpraHiB BUKOHABYOI Briagm NOBUHHI, 6&€3yMOBHO,
OOTPMMYBaTUCh 3aKOHY Y CBOIX BiHOCUHAX i3 Cy0BOI pafolo Ta He BTpydaTuca y i
NMOBHOBaXEHHSA Ta AisnbHICTb B 06Xig abo nopyLueHHs 3akoHy. 1o Toro X, BigHOCUHM 3

60BucHoBok KPEC Ne 10 (2007), n. 34.

61BucHoBok KPEC Ne 10 (2007) pek. E I; ans. Takos CninbHUI BUCHOBOK BeHeljiMcbKOT KoMicii Ta FeHepaibHOro
OMpeKTopaTy 3 NpaB IIOANHU Ta BEPXOBEHCTBA NpaBa W00 NPOEKTY 3aKOHY MongoBM NPO BHECEHHA 3MiH Ta
AOMNoBHeHb A0 KOHCTUTYUIT Wwoao Buuioi paam marictpaTtypu, 20 6epesHa 2020 poky (CDL-AD(2020)001, nn. 55-
56; BUCHOBOK BeHeLjicbKOT KOMiCii LWoA0 NPOEKTY 3MiH A0 3aKOHY YopHoropii npo gepXaBHY NpOKypaTypy Ta
NPOEKTY 3aKOHY MNPO NPOKypaTypy no 60poTbbi 3 opraHisoBaHOW 3/104MHHICTIO Ta KopynuietoBif 22 6epesHs 2021
poky (CDL-AD(2021)012, nn.45-48;TepmiHOBMIA BUCHOBOK LW,OAO0 A0OOMNPaLbOBaHOrO MPOEKTY 3MiH A0 3aKOHY
YopHoropii npo aep»kaBHy npokypaTypy Big 10 TpasHa 2021 poky (CDL-PI1(2021)008, Ha gymKky BK nn. 46-49 €
JOMYyCTUMMMM NuLLe y pa3i 3anpoBaKeHHA HOBUX OYHKLi M, AKI 3HAYHO AenoniTU3YHoTb paay.

62Nus. fOiero Fapcia-Canan, cnewuianbHuii gonosiaay OpraHisauii 06’eagHaHnx Haliii 3 nUTaHb HE3aneXHOCTI cyaais
i agBoKaTis, cnpasa «IMKeHaa npotu Monbui»(Grzeda v. Poland), 3aasa Ne 43572/18, nn.45-53.

63BucHoBok KPEC Ne 3 (2002), nn. 51-77.

64BucHoBok KPEC Ne. 3 (2002), nn. 58-74; Cya €C C-83/19 Ta iHwi 18 TpasHa 2021 p., nn. 196-199, 236.
65BucHosok KPEC Ne 10 (2007), nn. 73-75; BucHosok KPEC Ne 18 (2015), n. 51; 3siT KPEC 2015/2016 woao
¢diHaHCyBaHHA CyA0BOI Baau.
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41.

pafaoo MatoTb MPYHTYBATMCA Ha KyNbTypi 4OTPUMaHHS MPUHLIMIY BEPXOBEHCTBA NpaBa
Ta HEBTPYYaHHSA y AisnbHICTb Cy0BOI pagu y BionoBigHin aepxasi-4neHi.

CynoBi pagn MatoTb 6GpaTi aKTUBHY y4acTb Yy Aianosi 3 iHWMMKM OpraHaMmn OepXaBHOi
Bnagu, ocobnmBo KoM BoHW BepyTb y4acTb Y po3pobui 3aKkoHONPOEKTIB. Takumn gianor
Mae BigbyBaTuncsa B aTmocdepi B3aEMHOI noBaru.

2. BiOHocuHu 3 op2aHamu cyd0iecbKko20 8psidyeaHHsI ma 2pOMadsiHCbKUM
cycninbcmeom

42.

43.

44.

[epxaBu-4rneHn noBigOMNAI0TbL, WO BOHW B3aEMOLiIOTb 3 IPOMACLKICTIO 4yepes
cneuiancHi Be6-canTtu Ta gonoeiai. [eski AepaBn-4neHn HaBiTb NOBIOOMMAIOTb, LU0
OKpeMi iXHi nneHapHi 3acigaHHa TpaHcoTbea oHnanH. KPEC BiTae Taki 3ycunns,
CNpPsIMOBaHi Ha MiABULLIEHHS] NPO30POCTi Ta NiA3BITHOCTI. BogHO4Yac BOHa BU3HaE, LLO
B GaraTbox Bunagkax, ocobGiMBO KOMM Le CTOCYeTbCs cniBbecin Ta 0broBopeHHs
npocyBaHHA cyaAdiB No cnyxdi, iCHye NeriTMMHUIA iHTepec wWoao X 0BroBopeHHsA B
3aKpUTOMY PEXUMI.

KPEC pekomeHaye pagam BigHaWTW Aianor 3 acouiauismu cynaie®, a Takox 3
rpoMagstHCbKUM CYCNiflbCTBOM, BKIMIOYHO 3 acouiauisiMy agBokKariB Ta rpoMagCcbK uvm
opraHizauismn. Takun fgianor 3Ha4yHO cnpusie 3abesnedeHHo nig3eiTHoCT. Cyaosi
pagn MawTb OyTn BIOKPUTUMW AN NPONO3WLIA Ta KPUTMKKM i Gpatu ydacTb B
iHpOpMaLNHO-PO3’ACHIOBArbHIN  OiSMbHOCTI, 30KpemMa MpoBOAUTU  ONUTYBaHHA
YYaCHMKIB Cy4OBUX MPOBaPKEHb LLOAO X 3a40BOSIEHOCTI SIKICTHO (OYHKLIOHYBaHHS
cyais. BogHouac paga 3aBxgu NOBUHHA YCBIAOMIOBATM CBOKO OCOBNMBY HE3anexHy
porb i TOMy Mae aiaTn obepexHo, Wwob yHukaTu nobiamy.

Bkpan BaxmBo, W6 rpomMaachbKicTb AidHanacs npo obOB’A3KM | BaXMBY posib
He3anexHoi cyaoBoi Bnaau®’. Y oeskux npaBoBUX CUCTEMaXxX CyAoBi 3acifaHHs Bxe
TPaHCMIOKTLCA OHMAaWH, TOX CIlyXaHHS MOXHa AUBUTMCHA OUCTaHUINHO; Benuvka
KiNbKiCTb iHbopMaLil OnpuMtoAHIETLCA B iHTEpPHETI. KpiM Toro, okpemi cyam MOXyTb
B3aEMOAIATN 3 IPOMaACbLKICTIO Ha MicueBomy piBHi. OgHak cygoBa paga Mae
BigirpaBat ocobnmBy porb Yy PO3’AICHEHHI, WO coboK ABMsSiEe cygoBa cucTema Ta
BMNacHOI poni B Hil.

3. BioHocuHu i3 3MI

45.

46.

JepxaBu-4neHn noBigoOMISAOTb, WO BOHM NITPUMYIOTb 3B'A30K 3i 3MI 4epes npec-
cnyxou, npec-penian Tanpec-koHdepeHUi®®. [Ina 6araTtbox CyqoBuX paj B AepkaBax-
yneHax nybnikauii 4ONoBigen | BUCHOBKIB, @ TakoX 3BepHeHHs 00 3MI € BaxnmBumm
IHCTpyMEHTaMM B3aemofil 3 iHWUMK opraHamu OepxaBHoi Briagu. Baaemopgis 3
rpomMagcbKicTio Yepes 3acobu MacoBoi iHopMauii Moxe 6yTu YyaoBUM IHCTPYMEHTOM
Ans 3abesneveHHs nig3BiTHOCTI Ta NPO30POCTi.

BaxnmBa u4acTtmHa Oyab-AKMX KOHTaKTIB i3 3acobamm MacoBoi iHdopmauii,
rPOMaACLKICTIO Ta HWMMW TiflkaMy BNagn Mae BKKOYATU MOSICHEHHS, WO paga Ta
OKpeMi cyaai € HesanexHuMn nig vac BignpasneHHs HUMKU npasBocyans. Paga mae
piyye npotnaiatn 6yab-akum cnpobam BTpyHaHHSA abo TUCKY Ha okpemux cyaais abo
cynoBy Bnagy 3aranom. [ns amilHeHHs afekBaTHUX BIGHOCUH MK opraHamu cyaoBoi

66 Qne. BucHosok KPEC Ne 23 (2020) nn. 25, 29-32, pekomeHaauis 6.

67 Ane. BucHosok KPEC Ne 7 (2005), nn. 33-54; Ne 10 (2007), nn. 80-86.

68 lnB. BIANOBIAI Ha ONUTYBa/IbHMK, PO3ic/aaHWMiA Nif Yac NiAroToBKM LbOro BMcHOBKY, Ta BucHosok KPEC Ne 10
(2007), n. 95.
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BNaawm Ta 3acobammn macoBoi iHbopMmauii cygoBa paga mae abo ctatv nocepegHUKOM
MiXX opraHamu cygoBoi Briagun t1a 3MI, abo 3abe3neunTu HasBHICTb IHLWMX edPeKTUBHUX
MeXaHi3MiB 45151 BUKOHAHHS LieT pori.

4. BiOHOCUHU 3 aHMUKOPYNUiliIHUMU op2aHamu

47. bopoTbba 3 Kopynuiet € O4HMM i3 MepLIoYeproBux 3aBAaHb, OCKINbKK Kopynuis
niapvBae AOBIpY rPOMaACLKOCTI, @, OTXe, | NeriTUMHICTb CyaoBOiI Bfaau 3aranom®. 3
iHworo 60Ky, edekTMBHaA ©OpoTbOa 3 KOpYNuield Ta HEBTPYYaHHA Yy NPUHLMNA
Hes3anexHocTi CyadiB i BEPXOBEHCTBO MpaBa MarwTb WUTU nniv-o-nniv. EdektneHa
B6opoTbba 3 Kopynuieto HeMoxnmBa 6e3 He3anexHoi CyAoBOI BNagu ta OTPUMaHHS
npuHUKMNY BepxoBeHcTBa npaBa’. HaeiTb 3a ymoB, konu Ans 60poTb0u 3 Kopynuieto
CTBOPEHO cneLianbH1i opraH, a Takox konm 6opoTbba 3 Kopynuieto 3anuwaeTbes y
KoMneTeHUil cyaoBOi pagu, paga Ta i YfeHn MarTb LINKOBUTO NigTpumyBaTn Ta
BXMBATW BCiX BigNoBigHWX 3axoais y 60poTbbi 3 Kopynuieto B Cya0Bin cucTemi Ta pagi.
CypoBa paga TakoX Mae crigkyBaTu 3a TuMm, W6 6Gopotbba 3 kopynuiew Ta
avcumnniHapHi 3axo4M He 3acTOCOBYBaNMCA LLOAO OKPeMUX CyadiB 3 MOMiTUYHUX
MipKyBaHb'".

IV. BucHOBKM Ta peKkomMeHAaauil

1. Y 6aratbox gepkaBax-yneHax (PyHKLIE CyQ0BUX pag € rapaHTyBaHHA HE3aneXHOCTI
cygoBoi cuctemu. [MonituyHi  nogii  3ymMOBMOIOTL  HEOOXIOHICTL  MiATBEPAXKEHHS
nNpvHUMNIB Ta pekomeHaauin, BuknageHnx y BucHoky Ne 10 (2007) wono cyaoBumx
paa, Ta, 3a HeoBXiAHOCTI, iX 4ONOBHEHHS (MYHKTKN 2, 7, 8).

2. KoHCTUTYLIN Ta MixXHapOAHWX CTaHA4apTIB, SKi nepegbaqaloTb CTBOPEHHS Ta HanexHe
perynoBaHHA AisnbHOCTI CyAOBUX paf, HeAoCTaTHbO ANs nobynoBW He3anexHoil
cygoBoi Bnagn. CygoBa Ta iHWi opraHn aepxasBHoi Bnagw, nonitnkn, 3MlI Ta
rpoMagsiHCbKe CyCcninbCTBO MaloTb AOKSadaTh ChifleHUX LOBrOCTPOKOBMX 3yCUSb AN
nigBULLEHHA NpodecioHaniaMmy, NpPo3opocTi Ta NPOGECIMHOCTI B CYA0BIN cUcTeMi, o6
nepeTBOpPUTM NpaBuria Ha nanepi B KynbTypy AOTPUMaHHA NPUHLMMIB HE3aNeXHOCTI
cyoaiB i BepxoBeHCTBa npasa (NyHKT3).

3. CynoBa paga noBuHHa MaTu y CBOEMY PO3MOPSAXKEHHI edhekTUBHI 3acobu NpaBoBOro
3axucTy, WO6 3axMCTUTU CBOK He3anexHiCTb Ta MaTh MOXIMBICTb OCKapXUTU
HOpMaTMBHO-MPaBOBI aKkTW, AKi CTOCYlTbCA il YM cygoBoi cuctemu. Cyaosi pagu
NMOBUWHHI MaTu npoLecyarbHy NpaBo34aTHICTb Y HaLiOHaNbHUX Ta MDKHapoOHUX cygax
(nyHKT11).

4.  JleriTMHICTb CyaOBMX paj I'PYHTYETbLCH Ha X NpaBOBi OCHOBI, arne BOHa Mae OyTu
nigkpinneHa [oBipot0 3 BOKY rpOMagCbKOCTI, SIKY 3acrnyxuna 3aBAsku NpPo30opocCTi,
nia3BITHOCTI Ta BigMiHHIN poboTi B iHTepecax cycninbcTea (NyHkTn 10,12-14).

5. Lo wurpLue korno 0OoB'A3KIB Ta NOBHOBaXEHb, HaJaHMX pagi, TUM BaxnmBille, oo il
He3aneXHiCTb NoBaXarnacs iHWMMKM opraHaMn OepXaBHOI BnagW, a cama BoHa Marna

69une. BucHosoKk KPEC Ne 21 (2018).

70ne. npomosy Fonosu BeHeuilcbKoi Komicii xKaHHI ByKiKKio Ha KoHdepeHuii «[emokpaTia B Aji: Hy/1boBa
Kopynuifa», 7-8 yepsHa 2021 poky.

710nB. npo Hebe3neky 3HEOXOYEHHA 3aKOHHOMO 3AIMCHEHHSA MPUPOAHMX | HOPUAMYHUX MpaB 4Yepes 3arposy
3aCTOCYyBaHHA topuamnyHoi caHkuii [«chilling effect»], Cya €C C-83/19 Ta iHwi 18 TpasHa 2021 poky, n. 236.

14



10.

11.

12.
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AocTaTHi pecypcu Ta yna nia3BiTHOI 3a CBO AiANbHICTb Ta pilleHHs (NyHKTK 25,47).

MoBeadiHKka ycCiX 4neHiB CygoBOI pagu MOBMHHA BI4MOBI4ATM HaVBULLMM  €TUYHUM
HopMam Ta npodeciiHuM cTaHgapTaMm; yCi YneHu CydoBOl paau MNOBUHHI ByTu
nig3BiTHUMKM 3a CBOI Aii 3rigHO 3i BCTAHOBMEHNM NOPSAAKOM (MyHKTK 16,17).

KoxHa cynoBa paga Mae npautoBaTt Mpo3opo, O0rpyHTOBYBATW CBOI PiLLEHHS Ta Ail
Ta Taknm YmHOM ByTK NiA3BITHOK. Y BiANOBIgHMX BMNagkax mae 6yt nepegdayeHa
MOXIMBICTb OCKapXyBaTu pilleHHs paawu B cyai (nyHkTn 12, 15,18).

KPEC norogxyeTbCs 3 TUM, LLO He iCHye eaAnHOI Moaerni cyaoBoi paan. OgHak KoxHa
paga noBuvHHa 6yTVM HagineHa BigMNOBIOHUMW MNOBHOBAXEHHSAMU ANS  3aXUCTY
He3anexHoCTi CydOBMX OpraHiB Ta OKpeMux cyaais, wob okpemi cypdi mornu
NPUAMaTK pilLeHHs y crnpaBax 6e3 HeHaneXHoro 30BHILLHLOro BMMMBY abo BMMBY
3cepeauHu cyaoBoi cuctemu (MyHKT 19).

PileHHs CTOCOBHO kap’epu cyndiB MalTb NPUAMATUCA He 4Yepe3 MOSAMbHICTbL A0
NOMITUKIB YN IHWMX CYAAiB, a Yepes Npo3opy NpoLueaypy i3 3acTOCyBaHHAM, HACKINbKA
e MOXMBO, 06'EKTUBHUX KpuTepiiB. Taki pileHHA maroTb 6yTn obrpyHTOBaHNMU Ta
I'PYHTYBATUCA BUKIOYHO Ha drakTUYHUX obcTaBuHax. Cyagai, ki BBaXatoTb, LLO IXHIMMK
npaBamMun 3HeEXTyBasnu, NOBUHHI MaTy NPaBo Ha CygoBuUin 3axmcT (NyHKTK 20-21).

UneHn pagm mMawTb obupaTtmcsa 3a Mpo30po MNpouedypolo, ska 3abesnedye
HesanexHe Ta epeKTUBHE (PyHKLIOHYBaHHS pagu Ta Cy4oBOI CUCTEMU Ta BUKIIIOYaE
Oyab-sIKe CNPURHATTA NOMITUYHOIO BMNSMBY, OCOOUCTMX iHTepeciB abo HenoTuamy
(nyHKTN 27, 29, 31,34).

UneHCTBO 3a Nocagol € HEMPUUHATHUM, 3a BUHATKOM OYyXKe HEBENMKOI KinbKOCTi
BMMNAKIB; 4O CKnagy pagu He MOBWHHI GYTM BKIOYEHI YneHn abo npeacTaBHUKM
3aKOHOAaBYOl Y BUKOHABYOI Briaau (NyHKT 28).

lonoBa cyamosoi pagn Mae 6yTv 6e3CTOpOHHIM. 3a napramMeHTCbKuX ¢opm
OEpXaBHOro npa.fiHHA, [e npe3udeHT/rmaBa gepXaBu Mae nuwe  dopMarnbHi
NOBHOBAXEHHS, rMaBa AepXKaBn Moxe 6yTy Npu3HayYeHnin rofioBoo Cy40BOI paan, Toai
AK 3a iHWUX dopM MpaBriHHA rofioBa Mae obupatucs camor pagor i mae 6yTu
cypaeto (nyHkT 35).

AKWo gepxaBa-yneH BOaeTbCs 40 OLiHIOBaHHS, BOHO Mae NpOBOAUTUCS HE3aNeXHOK
ycTaHoBow. CydoBi paan MaloTb BigirpaBaT BaXXMUBY POfib Y 3aXUCTi HE3ANEXHOCTI
cynaie. OuiHIOBaHHA camMoi pagyM € BUHSATKOBMM 3axO4OM, a SKWO BOHO W
NPOBOAUTLCS, TO il MAe NPOBOAUTY HE3ANEXHUIN OpraH (MyHKTK 22-23).

BinbLwicTe YneHiB mMaoTb OyTVM cygasmu, obpaHMM CBOIMM KOMeramu, WO rapaHTye
SIkOMOra Luvplle npeacTaBHUUTBO CYAIB Ta IHCTaHUiNM, a TakoX reHaepHy Ta
perioHanbHy PisHOMaHITHICTb (NyHKTK 29,30).

KPEC pekomeHaye obupaTtn 40 cKragy paguy YneHis, aKi He € cyaasamu, 3okpema ocid
He 3 cyaoBoi npodoecii, Wob 3abe3neynTu pisHOMaHITHE NPeACTaBHULTBO CyCNiNbCTBA
Ta 3HU3UTU PU3KNK KopropaTuamy (MyHKT 29).
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23.

Cnig, yHukaT o6 paHHs YneHiB-cyaais napriameHToM abo BUKOHABYO BIiagoto. Y TUX
BMNagKax, Komm YrieHn, ki He € cyaasammu, obmparoTbCs naprameHToM, BUMaraeTbes
kBanidikoBaHa OinbuwicTb. Cnig 3anpoBaguTy BiQMOBIAHI MexaHiaMu Ons BUXoay 3
FIyXoro KyTa, Konv 0BpaHHIO YeHiB pagun YMHATLCA nepewkoam (nyHkTr 31, 33).

UneHn pagu marTb NpU3Ha4yaTUCA Ha BU3HAYEHUN CTPOK | KOPUCTYBATUCS HANEXHUM
3axuctom Aansa 3abesnevyeHHs iXHbOI ©GE3CTOPOHHOCTI Ta He3anexHocTi Big
BHYTPILLHLOrO Ta 30BHILLUHLOrO TUCKY. 3a 3arasibHUM NPaBUIIOM NOBHOBAXEHHS YrieHa
pagv NPUNMHAKTLCS BUKIMKOYHO BHACNAOK 3aKOHHOMO 06paHHst HOBOrO urneHa (MyHKT
36).

KPEC noBTOPHO Harosowye Ha BaXMBOCTI rapaHTii nepebyBaHHA Ha Nocafi yCboro
CKragy paau fK OfHIET 3 HaMBaXIMBILLMX NepeayMoB 1l He3anexHocTi. YUneHn pagu
MOXyTb OyTW 3BinbHEHi nuwe y pasi AoBeOeHHS BYMHEHHS HUMW CEepPMo3HOro
NPOCTYNKY i e B Mexax npouenypw, Ska rapaHTye iM npaBo Ha cnpaBeanMemmn cys
(nyHKTN36-38).

KPEC xoue e pa3 3BepHyTW yBary Ha Bi4noBiganbHICTb epXaB-4reHiB 3a HanexHe
3abesneveHHss nepcoHanom Ta iHaHCYBaHHsS cygoBux pad (NyHKT 39).

BigHOCKHHM MiXX pagoto Ta iHWMMKW OpraHaMy AepXxaBHOI Briagn MarTb IPyHTYBaTUCA
Ha KynbTypi AOTPMMaHHA NPUHLKMY BEPXOBEHCTBA NpaBa Ta PO3yMiHHI ii BianNoBigHOI
porni B 4eMOoKpaTu4Hin aepxasi (NyHKTn 40-41).

CynoBi pagn MalTb aKTMBHO BECTW BIOKPUTWK, LWAHOGNMBWUMA Adianor 3 iHWUMK
opraHamu AepXxaBHol Briagu, opraHamy cyaaiBCbKOro BpsoyBaHHA Ta rpOMagsiHCbKUM
CYCMiNbCTBOM, BKMKOYHO 3 acouiauisiMv agBoOKaTiB, rpOMagCbKUMK opraHisadismm Ta
3MI (nyHkTK 40-44).

Papa mae piwyye npotugiaty 6ygb-akum cnpobam BTpy4aHHst abo TUCKY Ha OKpPeMUX
cynais abo cynoBy Bragy 3aranom (NyHKTn 45-46).

Papa 1a ii 4neHn marwTb UINKOBUTO MiATPUMYBaTM Ta BXMBATU BCiX BignoBigHUX
3axogiB y 60poTb0i 3 KOpynuieo B CyAOBIN cucTeMi Ta pagi y cnocib, wo 3abesnevye
AOTPUMaHHSA NPUHLMNY BEPXOBEHCTBA NpaBa (MyHKT47).
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