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NMPOIrPAMA
MixXHapogHOro cemiHapy-npakTuKymy
«lOpuAnYHiI HacNiAKN BUSHAHHA HOPMaTUBHOIO aKTa

HEKOHCTUTYLINHUM ANA 3aXUCTY NpaB NIOAUHN
B afMiHiCTPaTUBHOMY CY[OUNHCTBI»

PROGRAMME
International Workshop

The Legal Consequences of Determining a Normative Act Unconstitutional
for the Protection of Human Rights in Administrative Justice Process

31 nunHAa 2020 poKy
09:30-14:30

Be6iHap, 3 opraHi3auieto y m. Kuis

July 31,2020
09:30 - 14:30

Webinar, with organization in Kyiv



09:30-10:00 Peectpauia yyacHuKiB Registration of participants
10:00 - 10:15 BigkputTa 3axogy Opening
MogpepaTtop: Moderator:
MwupocnaBsa binak, cynaa BepxosHoro Myroslava Bilak, Judge of the

10:15-12:00

Cyny B KacauinHomy agMiHiCTpaTUBHOMY
CYAi, DOKTOP IOPUANYHUX HAYK

Administrative Cassation Court, Supreme
Court, Ukraine, Doctor of Law

BitanbHa npomoBa

Muxaino CmoKoBWY, ronoBsa
KacauinHoro apgmiHictpatmBHoro cygy
y cknagi BepxosHoro Cygy, HoKTOp
IOPUANYHNX HAYK

Cecina 1. PeTpoakTuBHa
AiA CyaoBOro pilleHHA

KOHCTUTYLNHOIO Cyay B
KOHTEKCTi 3aX1CTy npaB NIOANHN

MogepaTtop:

Mwupocnasa binak, cyaaa BepxoBHoro
Cyny B KacauinHomy agMiHiCTpaTuBHOMY
CyAi, BOKTOP I0PUANYHUX HAYK

Welcoming speech

Mykhailo Smokovych, President of
the Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

Session 1: The retroactive
effect of judgments of the
Constitutional Court upon the
protection of human rights

Moderator:

Myroslava Bilak, Judge of the
Administrative Cassation Court, Supreme
Court, Ukraine, Doctor of Law

OHnatH-onumyeaHHA (3anuTaHHA 1)

Ak  Bwu BBarka€Te, B YKpaiHi
peTpocneKkTMBHa fJiAa piweHb wopo
HEKOHCTUTYLIIMHOCTI aKTa AnA 3axXmcTy
npas NIOANHMN €:

«  LiNIKOBUTO JOPEUYHOI0?

+  MOXI/MBOI Y BUKJTIOYHUX BUMaJKax,
CKaXXiMO, 3 METOK BifIHOBJIEHHA
cnpaBepnBoCTiI?

« abCoNTHO HEMPUIHATHOLO?

Online survey (question 1)

In your opinion, the retrospective

applicationofajudgmentdetermining

an act unconstitutional in order to

protect human rights is:

« entirely appropriate

« possible in exceptional cases, for
example, in order to restore justice

« absolutely unacceptable

TemamuyHi gideosucmynu

Bipriniyc  Bananuyc, cyppa  Cyay
€sponencobkoro  Cot3y,  KONMWLWHIN
[onoBa BepxoBHOro agmiHictpaTMBHOro
cyny Jlntem

Pimeigac  Hopkyc, cygpa  Cyay
€sponencbkoro  Cot3y,  KOMMLHIN
fonosa BepxosHoro Cyay JInteu

Video discussion

Dr Virgilijus Valancius, Judge of the
Court of Justice of the European Union;
former President of the Supreme
Administrative Court of Lithuania

Dr Rimvydas Norkus, Judge of the Court
of Justice of the European Union, General
Court; former President of the Supreme
Court of Lithuania




O-p JNapc bpokep, [lpesngeHt
KoHcTuTyuinHoro cygy Ta Bwuworo
aagMiHiCTpaTUBHOIo cyny 3emMni
Pennnang-Nanbu, HimeuunHa

EBa BeHpnep, cynaoa ®epepanbHoOro

Dr Lars Brocker, President of the
Constitutional Court and the High
Administrative Court of Rheinland-Pfalz
(Germany)

Dr Eva Wendler, Judge of the Federal

aAMmiHicTpaTuBHOro  cygy  ABCTpIl, Administrative Court, Graz (Austria)
BigaineHHa y lNpaui
BnposadxeHHsA piweHo Enforcement of judgments of the

KoHcmumyuitiHozo Cydy YkpaiHu: nowyku
epeKmuBHO20 MexaHi3amy 3axucmy npas
JIIOOUHU

Munxanno CmokoBuy, ronosa
KacauinHoro apgmiHicTpaTMBHoro cyay
y cknapi BepxosHoro Cyay, [OKTOp
IOPUANYHNX HaYK

Constitutional Court of Ukraine: search for
an effective mechanism for the protection
of human rights

Mykhailo Smokovych, President of
Administrative Cassation Court, Supreme
Court, Ukraine, Doctor of Law

Aunckycis Ta 06roBopeHHs

YyacHuKu:

Mwuxanno CmoKoBMY, rosioBa
KacauinHoro agmiHicTpaTMBHOro cygy
y cknapi BepxosHoro Cygy, [AOKTOp
IOPUANYHNX HAYK

Ceprinn TonoBaTtui, 3acTynHuK [onoswu
KoHcTuTyuinHOro Cyny YKpaiHu,
npodecop, yneH €BpONencbKol
Kowmicii «3a gemokparito yepe3 npaBo»

(BeHeuinncbkoi  Komicil), AOKTOP
IOPUANYHUX HAYK

Bipriniyc BanaHuyc, cyagna Cyay
€sponencbkoro  Cot3y,  KONMULWHIN

lonoBa BepxOBHOro agMiHiCTpaTUBHOIO
cyay Jluteun

O-p Jlapc bpokep, [lpe3ngeHT
KoHcTuTyuinHoro cygy Ta Bwuworo
agMiHiCTpaTUBHOrO cyny 3emni
Pennnang-Noanbu, HimeyunHa

EBa Benpnep, cynaa ®epepanbHoro

aAMiHicTpatmBHoro  cygy  ABcTpii,
BigdineHHA y paui

[MumatHs 0na 062080peHHs:

- AK  noepgHyloTbCA  NpUHUMN
BEPXOBEHCTBA npasa 3
PeTpOCneKTUBHICTIO (KpuTepii

3aCTOCYBaHHA)?

Discussion

Participants:

Mykhailo Smokovych, President of
Administrative Cassation Court, Supreme
Court, Ukraine, Doctor of Law

Serhiy Holovaty, Deputy Chairman of
the Constitutional Court of Ukraine;
Member, European Commission for
Democracy through Law (Venice
Commission), Doctor of Law

Dr Virgilijus Valancius, Judge of the
Court of Justice of the European Union;
former President of the Supreme
Administrative Court of Lithuania

Dr Lars Brocker, President of the
Constitutional Judicial Chamber and the
High Administrative Court of Rheinland-
Pfalz (Germany)

Dr Eva Wendler, Judge of the Federal
Administrative Court, Graz (Austria)

Questions for discussion:

- What is the coordination between
the principles of the rule-of-law and
retroactivity (the criteria to apply the
latter)?




12.00-12.20

12.20 - 14.20

- AAKMIN MexaHi3M NOHOB/EHHA B NpaBax
NIOANHU 3@  pe3ynbTaTaMn  po3rnagy
KOHCTUTYLINHOI CKaprn?

- Y pa3i BCTaHOBMIEHHA CyA0M, L0 3aKOH
UM HWKA NPaBOBMN aKT Cynepeuntb
KOHCTUTYUil, YN MOXe Cyh 3YNUHATN
NPOBa>KeHHA po3rnAdy cCnpasu [0
NPUNHATTA PIlIEHHA KOHCTUTYLINHUM
cypom?

OHnatiH-onumyeaHHA (3anuTaHHA 1)

- What is the mechanism of restoring
human rights following the outcomes
of consideration of constitutional
complaint?

- If a law or legal act is thought to be
unconstitutional, should the court
proceedings be suspended pending a
final ruling on the act’s constitutionality
by the Constitutional Court?

Online survey (question 1)

MNMepepBa

Cecina 2: MexaHi3m nepernagy
CYAOBUX pPilleHb 3a BUKTIOYHUMU

ob6ctaBnHamum (rnaBa 3 posginy lll
KAC YKpaiHwu)

Mogepatop:

MupocnaBsa binak, cyaaa BepxoBHoro
Cypy B KacauinHomy agMiHicTpaTBHOMY
CYAi, AOKTOP IOPUANYHUX HAYK

Break

Session 2: The mechanism of
reviewing judgments under
exceptional circumstances
(part 3, Chapter lll, Code of
Administrative Procedure of
Ukraine (CAP))

Moderator:

Myroslava Bilak, Judge of the
Administrative Cassation Court, Supreme
Court, Ukraine, Doctor of Law

OHnadiH-onumyeaHHA (3anuTaHHA 2)

AIK BN BBaKa€Te, MOHOB/IEHHA B npaBax

NOANHN BHACNIQOK  3aCTOCYBaAHHSA

HEKOHCTUTYLIHOrO aKTa Kpalye

30iINCHUTA:

«  LUNAXOM nepernagy pilleHHA
y 3B'A3KYy 3 BUKTIOYHUMN
obcTtaBuHamn?

+ Yyepe33aCTOCYBaHHA BiAWKOAYBaHHA
MaTepianbHOI i MOpanbHOI WKoau?
+  He BYUHATK Ain?

Online survey (question 2)

In your opinion, the most effective way

to restore human rights following the

application of an unconstitutional act

is to:

« review the decision on the basis of
exceptional circumstances

- compensate the claimant through
pecuniary and non-pecuniary
damages

« notdo anything

TemamuyHi 8ideosucmynu

leoprin Manyawsini, MNpe3ngeHT
KoHctutyuinHoro  Cygy  Tpysii  y
BiACTaBUi, KONWUWHIN MiHicTp tocTuuii
[pysii, npodecop, HAOKTOp npa.a,

eKCcnepT, KONULWHIN yneH EBPONencbKoi
Kowmicii «3a gemoKkparito yepe3 npaBo»
(BeHeuincbkoi komicii)

Video discussion

Prof. George Papuashvili, Former
President of the Constitutional Court of
Georgia; Former Minister of Justice of
Georgia; expert and former Member of
theEuropean CommissionforDemocracy
through Law (Venice Commission)




Cnasiua baniu, cypaa
KoHctutyuinHoro Cypy Xopsartii Yy
BiACTaBLi, KONIMLWHIN 3aCTYNHUK YsieHa
€sponencbkoi Komicii «3a gemokpartito
yepes npaBo» (BeHeuincbkoi Komicii)

bapTow BownuexoBcbki, cynan
QiHaHcoBoOI nanatm BepxoBHoro
agMiHICTPaTUBHOIO cyny Monbuwj,
AOKTOP IOPUANYHNX HAYK

HaTania bnaxiBcbKa, cynpA
BepxoBHoro Cygy B KacauinHomy
agMiHiCTpaTUBHOMY CyAi, KaHawupart
IOPUANYHMX HAYK

Slavica Banic, former Judge of the
Constitutional Court of Croatia; former
Substitute Member, the European
Commission for Democracy through
Law (Venice Commission)

Dr Bartosz Wojciechowski, Judge
of the Financial Chamber, Supreme
Administrative Court of the Republic of
Poland

Natalia Blazhivska, Judge of the
Administrative Cassation Court,
Supreme Court, Ukraine, PhD in Law

PiwenHs  KoHcmumyuyitiHo2o Cyoy
YKkpaiHu Ak niocmasa 0nsa nepeanaody
Cy008020 pilieHHA

Bonoaumunp KpaBuyk, cynnA
BepxosHoro Cyay B KacaudinHomy
agMiHiCTpaTUBHOMY  CYA, AOKTOpP

OPNANYHNX HAYK

Judgment of the Constitutional Court of
Ukraine as the basis for reviewing a judicial
decision

Volodymyr Kravchuk, Judge of the
Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

KomeHmap 0o cmameti 361, 363 KAC
YKkpaiHu

O-p Jlapc bpokep, lNpe3sngeHT
KoHcTuTyuinHoro cygy Ta Bwworo
agMiHiCTpaTUBHOIo cyny 3emMni
PeiHnaHa-Manby, HimeyunHa

Comment on Articles 361, 363 of Code of
Administrative Procedure of Ukraine

Dr Lars Brocker, President of the
Constitutional Judicial Chamber and
the High Administrative Court of
Rheinland-Pfalz (Germany)

OuncKycisa Ta 06roBopeHHs

YuyacHuKku:

Muxainno CMOKOBMY, rOJI0Ba
KacauinHoro agMmiHicTpaTuBHOro cygy
y cknagi BepxosHoro Cyay, AOKTOp
IOPUANYHMX HayK

Bonognmup KpaBuyk, cypnas
BepxosHoro Cygy B KacauinHomy
agMiHicTpaTUBHOMY  cyAi, AOKTOpP
IOPUANYHUX HaYK

Haranisa bnaxiBcbKa, cypaA

BepxosHoro Cygy B KacauinHomy
agMiHiCTpaTMBHOMY CyAi, KaHawupat
IOPUANYHUX HayK

Discussion
Participants:

Mykhailo Smokovych, President of
the Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

Volodymyr Kravchuk, Judge of the
Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

Natalia Blazhivska, Judge of the
Administrative Cassation Court,
Supreme Court, Ukraine, PhD in Law




14:20 - 14:30

leoprin  Manyawsini, [lpe3ngeHT
KoHctutyuinHoro  Cygy  [pysii  y
BiACTaBUi, KonuwHin MiHicTp tocTuuii
lpysii, npodecop, [AOKTOp npa.a,
eKCnepT, KONULWHIN YyneH €BpONencbKol
Komicii «3a gemokparito yepes npaBo»
(BeHeuincbKoi KOMicil)

Cnasiua baHiu, cynaoA
KoHctutyuyinHoro Cyny Xopsartii Y
BifiCTaBLi, KONMNLWHIN 3aCTYNMHUK YfeHa
€Bponencbkoi Komicii «3a gemokparito
yepes npaBo» (BeHewuiNcbKOT KOMICil)

bapTow BownuexoBcbKi, cynan
QiHaHcoBOI nanaTtum BepxoBHoro
agMiHicTpatmeHoro  cyay  [onbui,

OOKTOP PUNANYHUX HAaYK

MumaxHa 0719 062080peHHA:

- AKMn MexaHi3mM NOHOBNEHHA B NpaBax
NOANHW BHACNIAOK NPUNHATTA PilleHHA
NPO HEKOHCTUTYLINHICTL?

- AKnn mexaHism nepernagy CyaoBuMX
pilleHb 3a BUKIIIOYHMMM OOCTaBMHaMM 3
ypaxyBaHHAM pilleHb KOHCTUTYLINHOrO
CyAy NPO HEKOHCTUTYLINHICTb 3aKOHY
YM iHLWOro NPaBoOBOro akTa?

- flka npouegypa MaTepianbHOro i
MOPanbHOro BiAWKOAYBaHHA 0cCobi B
Takin cuTyauii?

OHnatH-onumyeaHHA (3anuTaHHA 2)

Prof. George Papuashvili, Former
President of the Constitutional
Court of Georgia; Former Minister of
Justice of Georgia; expert and former
Member of the European Commission
for Democracy through Law (Venice
Commission)

Slavica Banic, former Judge of the
Constitutional Court of Croatia; former
Substitute Member, the European
Commission for Democracy through
Law (Venice Commission)

Dr Bartosz Wojciechowski, Judge
of the Financial Chamber, Supreme
Administrative Court of the Republic of
Poland

Questions for discussion:

- What is the mechanism of restoring
human rights following the decision on
unconstitutionality?

- What is the mechanism of reviewing
court decisions under exceptional
circumstances with regard to the
decisions of the Constitutional Court
determining a law or a normative act
unconstitutional?

- What is the procedure for applying
pecuniary and non-pecuniary damage
caused to a person in such a case?

Online survey (question 2)

BucHoBKun

MwnpocnaBsa binak, cynaa BepxoBHoro
Cyny B KacauinHomy agMiHicTpaTuBHOMY
Cygi, DOKTOP IPUANYHUX HAYK

Mwuxanno CmoKoBMY, ronosa
KacauinHoro agmiHictpaTuBHOro cyay
y cknagi BepxosHoro Cygy, AOKTOp

OPNONYHUX HaYK

Closing remarks

Myroslava Bilak, Judge of the
Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law

Mykhailo Smokovych, President of
the Administrative Cassation Court,
Supreme Court, Ukraine, Doctor of Law




