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Ilanoenun Apocnaee leanoguuy!

Ha posrmsangl y Koncruryuilinomy Cyni Vkpainu nepebysae chpasa 3a
KOHCTUTYLIMHUM nojaHHsM BepxosHoro Cyny mopno sianosigHocti KoHcrurtymii
YKpainu (KOHCTUTYLIIMHOCTI) OKpEMHUX MOJOXKEHD 3aK0HIB YKpainu ,,[Ipo cynoycTpii
i craryc cyanmiB“ Big 2 uepBHs 2016 poky Ne 1402-VIII, ,,IIpo BHeceHHs 3MiH 110
3akony Ykpainu ,,[Ipo cynoycTpi# 1 ctaTyc CyamiB® Ta qesKuX 3aK0HIB Y KpalHH L1010
JUSUTBHOCTI OpraHiB CyIIIBCHKOro BpsiayBaHHs  Bix 16 xoBTHS 2019 poky Ne 193-1X,
,[Ipo Bumy pany npaBocyasi™ Bix 21 rpyaas 2016 poxy Ne 1798—VIIIL.

BiamoBiiHO 10 NyHKTY 3 4acTUHU 4eTBepTOi cTaTTi 59 3akony Ykpainu ,,Ilpo
Koncruryuitauih Cyn Ykpainu® npoury Bac, mianoBau#l Slpocnase IBaHoBUYy, natu
JIOpy4deHHs MiAroTyBaTd odiniiHuid mnepeknan BucHoBky €Bporeticekoi Kowmicii
,»3a IeMokparito depe3 npaso” (Beneuianceka komicis) Big 6—7 rpynns 2019 poky
Ne 969/2019 (enekTpoHHa aapeca:
https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2019)027-¢).
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Ha Bame nopyuenns (Bx. Ne 21/60 Big 15 ciuas 2020 poky) YnpaBiiHHIM
TIOP1BHSJIBHO-IIPaBOBOTO aHani3y [IpaBoBoro nemnapTraMeHTy 37iMCHEHO Iepexiian
BucnoBky €Bpomnelicekoi Kowmicii ,,3a memoxpartito uepe3 npaso™ (Beneuiliceka
Kowmicis) Big 6-7 rpyans 2019 poxy Ne969/2019.
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' CrpacGypr, 9 rpyans 2019 poxy | CDL-AD(2019)027
. Bucnosok Ne 969/2019 L Opurinal aHrHCbKOK MOBOKO

€Bponeicbka KoMicif ,,3a 1eMOKPAaTIIO Yyepe3 npaBo’
(BeHeuilicbka xoMmicist)

BUCHOBOK
111010 BHECEHHS 3MiH 10 IOPUAMYHOT 6a3H YKpaiHHu, 1110 perjiaMeHTye€ aisjibHicThL BepxoBHoro Cyay Ta opratiB cyaiBcbKoOro
Bpsi/lyBaHHS

npuiiHaTO BeHeuilcb KO0 KOMICI€IO
Ha 1l 121-my nuienapsHomMy 3acigasHi
(Benenisi, 6-7 rpyaus 2019 poxy)

Ha NiJcTaBi KOMeHTaAPIB J10NOBiIAaviB:
nana Hixoaasa Emany (3acrynnuk 4uiena Beneniancbkoi komicii, Pecny6nika Moaaosa),
naHa Epika XoamBelika (3acTynHuk 41eHa Beneniancbxoi xomicii, Kopouaiserso Hopgeris),
nani 'aunu Cyxouwskoi (Ilouecunii Ilpesnaent Beneuikcbkoi komicii),
Ta nava KaapJio Tyopi (4aen Beneuiiicbkoi komicii),
nana I'epxapaa PeiicHepa (excnept I'enepasiibnoro anpexkropary Paan €sponn, koanmnboro Ilpesnnenra Koncyabrarushoi
paau €BpolneicbKuX CyaaiB)
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I. Introduction 7 o B
1. By letter of 4 October 2019. the Chair of the Monitoring Committee of the : ['or0Ba  MouniToputirosoro  komirery llapiaamenrtcekoi  Acam6iiei  Paau
Parliamentary Assembly of the Council of Europe. Sir Roger Gale, requested + Ceporn Cep Pojxep T'eitn y nmeri Bin 4 xosts 2019 poxy BHCIOBHB
an opinion of the Venice Commission on the amendments to the legal KJOIOTAHHS  11PO  HAJJAHHS BMCHOBKY DBeHeEmMCcbKOI0  KOMICICIO  11H0J10
framework in Ukraine governing the Supreme Court and judicial self- ' Bucccuns 3miH 10 opuaAMdNOT 6a3u YKpailiM. 10 periaMestTye JisibHICTh
governing bodies. The request focuses on then draft Law no. 1008 “on | Bepxosnoro Cyj;iy Ta opraHiB Cy/UIIBCHKOTO BpslyBaHHs. Y KIIONOTAHHI
amendments to certain Laws of Ukraine regarding activities of the bodies of | ocnoBHa yBara upuainsgetbes mpoekty 3akony Ykpaiuy Ne 1008 | Ilpo
Judicial governance™, which was adopted by the Rada on 16 October 2019 as | BHecenHs 3MiH 10 JI€SKMX 3aKOHIB YKpalHM 110J10 JislbHOCTI OpraHis
Law No. 193-1X (CDL-REF(2019)039). This Law amends several key points | cyaaiBecbkoro  BpsilyBanss™, npuiiHatoro Bepxosnowo Panoro  Yxpainu
of the Law ~On the Judiciary and the Status of Judges™ of 2016 (hereinafter | 16 xostHa 2019 poxy sx 3axon Ne 193-1X (CDL-REF (2019) 039). Ilei
“LISIT) and of the Law “On the High Council of Justice”™ of 2017 | 3akon BHOCHTL 3MINM J10 PNy KIIOUOBHX 110J0MCHB 3akony Ykpaiuu .I1po
. (hereinafter “"LHCJ”). cyaoycTpii ra craryc cyuus” 2016 poky (unani — 3axon Ne 1402) ta 3akony
’ Yxpainu ,,I1po Buny pagy npasocyuis™ 2017 poxy Liani — 3akou Ne 1798).
2. Mr Esanu. Mr Holmayvik. Mr Reissner, Ms Suchocka and Mr Tuori acted | 2. Han Ewany. nan Xonmseiix, nan Peficiep. naui Cyxoupka 1a nan Tyopi
as rapportcurs for this opinion. BUCTYIIQJIM JI0110BI/1la4aMU ILOTO BUCHOBKY.

3. On 11-12 November 2019, a delegation of the Commission composed of | 3. Jleneramis Kowmicii y cxnani nara Emany, nana Peiicnepa, nani CyXoubkoi
Mr Esanu. Mr Reissner, Ms Suchocka and Mr Tuori. accompanied by Mr | ta nana Tyopi y cynposoi nana Mapkepra ta nana Jlioppa i3 Cexperapiary
Markert and Mr Ditrr from the Secretariat, visited Kyiv and had meetings | 11-12 nucronajna 2019 poxy Binpizanma Kuis Ta nposena 3ycrpiui 3
with representatives of the Constitutional Court. the Parliamentary | npeacrasuuxkamu Kouncruryniitnoro Cyny VYkpainn, KomiteTom BepxoBHoi
Committec on Legal Policies. Members of Parliament from the majority and | Paan  Ykpaiuy 3 nuTanb NPaBOBOT TOJMITHKW, HApOIHMMM JlellyTaTamMu
opposition. the Supreme Court of Ukraine, the Minister of Justice, the | 6inbiocti ta onosuuii, Bepxouum CynoM Ykpainu, MiHiCTpOM 0OCTHILT,
Commission for Judicial Reform under the President of Ukraine. the | Komicicto 3 nmranb cymosoi pedopmu npu  Ilpesunentosi  Ykpaiumu.
(former) High Qualification Commission of Judges. the Bar Association. | (koJuiIHbOI0) Buioro xpatidikauiiHoo komiciclo cyatis.  Acouiatiero
international organisations and the diplomatic community, as well as with | anBoxaris, MDKHapOTHUMH OpraHizaiisimMu, JIUTUIOMATHYHUM
civil society. The Commission is grateful to the Council of Europe Office in | cnisroBapucrsom, a Takox 3 rpomaackicrio. Komicis pusuna odicy Paau
Kyiv for the excellent organisation of this visit. On 2 December 2019, the | Cppornin B Kucsl 3a uymoBy oprasizamiio usoro Bisurty. Ypsaa Ykpaiuu
Government of Ukraine sent comments on the draft opinion. 2 rpyans 2019 poky HaaicliaB KOMEHTapi 10 IPOEKTY BUCHOBKY

4. This opiﬁion was drafted on the basis of comments by the rapporteurs and | 4. Lle#i BucnoBOKX 3po0ONeHO Ha MiJACTaBI KOMEHTApiB JIONOBiJadiB Ta 3a
the results of the visit to Kyiv. Following its discussion in the Sub- | pesynbratamu sizury no Kuesa. Ilicas #oro obrosopenus 5 rpyans 2019
Commission on the Judiciary on 5 December 2019 and an exchange of views | poxy IlijixomiteToM 3 nutanb cyaoBol Baaju Ta oOMiHy AyMKamH 3 1aHoM
with Mr Ivan Lishchyna, Deputy Minister of Justice of Ukraine, Agent of | Isanom  Jhuwnoro.  3actyniukoM  Minictpa  joctuwii  Ykpainm.
Ukraine before the European Court of Human Rights. it was adopted by the | Ynopnosaxenum y cripasax CBponeicrporo cyay 3 npas JoAMHH, Horo 6yio
Venice Commission at its 121st Plenary Session (Venice. 6-7 December | mpuiinsato Beneuificbkolo komicicio Ha 1i 121-my nuenapuomy 3acipanui
2019). (Beneuist, 6-7 rpyans 2019 poky).




| I1. Law No. 193-1X

- 111 Jaron Ne 193-1X ]

A. Scope o - o
'5. The new Law No. 193-IX introduces major changes in three main arcas
" which will be discussed below:

( (depa 3acTocyBaHH

5. Hosu# 3axon Ne 193-IX BHOCHTL CYTTCBI 3MIHH JIO TPOX OCHOBHHX chep.
npo K1 MOBa TIjie HIKYe:

a) new rules on the structure and role of ngh “Council of Judges
(hereinafter “HCJ™) and on the composition and status of High Qualification
Commission of Judges (hereinafter *HQCJ”),

a) HOBMX HOPMH WIOAO CTPYKYYPH Ta poii Bumioi pann 1paBoCy, st
(mani — BPIT) Ta ckaany Ta crarycy Bumol kBanidikauifinol komicii cynuis
(nam — BKKC),

b) rules on reducing the number of judges of the Supreme Court and

©) HOPM 1110j10 CKOpOYEHHS KUIbKOCTI cyaais Bepxosnoro Cyay ra

L
¢) rules on disciplinary measures.

B) HOPM [1pO JUCIUILIIHAPHI 3aX0JIH.

6. The first version of draft Law No 1008. which was adopted as Law No.
193-1X. also included provisions extending the scope of the lLaw on
“Purification of Government™ (lustration) to persons who, in the period from
21 November 2013 to 19 May 2019, held positions of Head of the High
Qualification Commission of Judges or Head of Judicial Administration of
Ukraine and their deputies™. This provision was removed during the adoption
procedure of Law No. 193-1X.

6. Ilepwa penaxuis npoekry 3akony Ne 1008, sxuii 6yB npuiinstuil sk 3akoH
Ne 193-1X. raxkox micTha NOJOXKEHHS, IO NOWMPIOIOTL chepy il 3akoHy
Ykpainn ,IIpo ouninenns Bpaau™ (mocrpaliio) Ha ocib, siki B nepioa 3 21
mucronaga 2013 poky no 19 TtpaBus 2019 poxy obifiMaiu mnocaay ronoBu
Buuoi kpamgixauiinoi komicii cymnis abo rososu CynoBoi anminicTpanii
Ykpailnu Ta iX 3acTynuukiB’”. lle monoxenHs OyJlo ckacoBaHO nijg uac
npoueaypH npuhusTTs 3akony Ne 193-1X,

7. Lustration must be limited to dealing with the legacy of totalitarian
regimes and cannot be used to remove unwelcome officials of a previous
government after a democratic change of government. In view of the strict
standards for lustration,1 the Venice Commission warmly welcomes that
these provisions were removed from the draft law.2

7. Jlioctpanis Mae obMexxyBarucs 00poTLO0I0 31 ClaAUIMHOKO TOTaﬁiTapHHx
PeXHMIB 1 HE MOXKC BHKOPHUCTOBYBATHUCS JUisi BIACTOPOHEMHS HcOAXKaHMUX
YMHOBHHUKIB IIOTIEPEIHLOTO  Ypsily IICHS JEMOKPATHYHOI 3MIHM  ypsiy.
3Ba)kaloud Ha CyBOpl HOpPMM JilocTpanii, BeHeullicbka KOMicig 1MUpo BiTac 3
THM, LIO I MOJIOKEHHS OYIM BUKIIOUEHI 3 3aKOHOIPOECKTY.

8. Before entering into the substance of the amendments, this opinion will
refer to the legislative procedure in the adoption of Law No. 193-1X.

8. Ilepen Thm, six nepedTH 10 pO3Iiisly CyTI IIONPABOK, el BUCHOBOK Oyje
CTOCYBATHUCS 3aKOHOJIaBUOl NpoLe;1ypH YxBaJleHHs 3akony Ne 193-1X.

B. Legislative process

B. 3akoHoaBuuil npouec

9. Reforms of fundamental state institutions, such as the judiciary, should be
undertaken only following proper analysis of the current situation and the
possible impact of new legislation that show the necessity of the proposed
changes. They should be adopted following consultation of the main

stakeholders on the basis of the principles of transparency and inclusiveness
l_gnd their input should be cssential in preparing balanced and efficient

9. Pebopmu OCHOBHMX JepiXaBHHX IHCTUTYTIB, Yy TOMY YMCHi, SK CyaoBa
CHCTeMa, CJIi IPOBOANUTH JIMIIE MTICJIst HATIEXKHOIO aHaANi3y MOTOYHOT cuTyauii
Ta MOXNJIMBOI'O  BIIMBY HOBOI'O  3aKOMOAABCYBA, IO  CBIAYMTL 1O
HEOOXIJAHICTh 3alPONOHOBAHUX 3MIH. BoHM MaroTh 6ytv npuiinari mics
KOHCY/bTAIlIH 3 OCHOBHMMHM 3aliKaBIEHUMM CTOPOHAaMH Ha HiUIpYTHI
NPUHIMIIB TPO30POCTi Ta yuacTi sanixasiaenux cy6 extip!, 1 ix yuacr, mae

' Cnounk Longman 1tnymauuTh aHriiiicbke cioso inclusive™ sk take,

1O BKJHOYAC

ace

S LIUPOKY plSHOMaHlTHlCTb monen” . Omxe, {HKI031MBHA NOAITHKA mac MaKCHMaibHO

BPAxXOBYBATH iHTepecH BCIX rpoMantH YkpaiHu. An inclusive group or organization tries to include many different types of people and treat them all fairly and equally. Inclusive institute -
IHCTHUTYT (BNAAM). BIIKPUTHIA (18 BCIX YNEHIB CYNiNbCTRA) (MOCHAAHHS Ha BU3HaueHHs 3 Mipuna npaposnanis).



sufficient to “do it right” in substance. The procedure of adoption is as

legislation in these fields.3 While Parliament can of course not be bound by
comments from these stakeholders. it should seriously consider the merits of
the arguments presented. For a major reform to be successful. it is not

important as the substance. A proper consultation of all stakeholders 1s
essential to make a reform credible and to ensure that it is acceptable even to
those who oppose it. so that it can survive changes of government over time.

OyT¥ BaXIMBOIO JIs IJIOTOBKM 30aJlaHCOBAHOTrO Ta  e(PEeKTUBHOrO
3aKkoHoOJaBcTBa B uUuXx cdepax. Xoua IlapnameHTt, 3BUYaiiino. MOXKe He
BH311aBaTH ODOB A3ZKOBICTL KOMEHTAPIB HMX 3allIKaBJICHUX CTOPIH. BIH MOXKC
CepHO3HO PO3MIIAHYTH CYTh NMPABOBUX OUIHOK BHKJIQACHUX aprymcurtis. 11106
ocuoBHa pedopma Oyjia yCHilHOIO, HEJIOCTATHLO ,,3pOOUTH ¢ IIPABUIBbHO
no cyti. Ilponeaypa npuiHSATTS € TaKo K BXIMBOIO, K 1 3micT. J[1s TOro.
o6 mnposecTn pedopmy, sika 3aciyiroBye Ha J0Bipy, 1 3abc3neudTH 11
NPUAHATHICTH HaBITh TUMM, XTO BHCTYIIAE NPOTH Hel, 118 Toro. Hod BoHa
MOTJla 11I€PEKHUTH 3MIHM B yPsi/il 1IPOTSIOM HEBHOTO 4acy, HeoOXIHI HajleKHi
KOIICYJIbTallll 3 yCIMa 3alliKaBICHUMH CTOPOHAMMU.

10. The delegation of the Venice Commission learned that key stakeholders
in the Judiciary. such as the Supreme Court, the High Judicial Council. the
High Qualification Commission or the Bar, complained that they were not
consulted in the preparation of draft Law no. 1008 and the comments that
they made at their own initiative once the draft L.aw became available, were
not discussed in detail during the parliamentary proceedings. Before
adopting wide-ranging legislation on the Judiciary. a thorough analysis4 of
the possible effects of the legislation is required. Earlier reforms of the
judiciary in Ukraine had not been finalised and the effects of these reforms
could not yet be seen in practice.

10. Jleneramis Beneuiiichbkol koMicil ni3najacs, HIO KJIIOYOBI 3allikaBliieHi
CTOPOHM CYJI0BOT CUCTeMH, Takl sik Bepxosuuii Cyn, Buma pana npasocy s,
Buma xBanipikaniiiHa komicis abo ajaBokaTypa, MOCKap)KUIUCA, 1110 3 HUMH
He MPOBOAUIIMCS KOHCYIBTYLIT 1111 9ac MIIrOTOBKU NMpoekTy 3akony Ne 1008.
a 3ayB&KCHHS, SAKI BOHW 3pOOMIM 33 BIACHOK IHILIATHBOIO, KOJM TNPOEKT
3aKOHY CTaB JIOCTYIIHUM, He OyauM ertanbHO oOroBopeHi mijg  uac
napjaMeHTChKuX mnpouedyp. llepesq npuHHATTAM — IHUPOKOMAIITAOHOTO
3aKOHOAABCTBA I10JI0 CYIJOBOI CHCTEMM BHUMAra€ThbCs pETEIbLHMEI aHali3
MOYKJIMBMX HacliJKIB 3aKoHojaBcTBa. Pamie nposeseHi pedopmu cynopoi
cuctemu B YKpaiHl He OyjiM 3aBeplicHl, a HACHIAKH 1ux pedopMm mie He
MOJKHA TOOAYUTH Ha ITPAKTHIL.

11. The delegation of the Venice Commission did not learn about !
exceptional circumstances that would justify a fast track legislative process.
The authorities, but also NGOs. argued that the composition of the new
Supreme Court had been flawed as in 44 cases the negative opinion of the |
Public Integrity Council had been overruled by the High Qualification |
Commission. However, according to the procedure in place, the HQCJ was
not bound to follow the recommendations of the PIC and was empowered 1o
overrule these reccommendations with a qualified majority. '

I'l. Henerauis Beneuniiicbkol xomicil He oTpumana iHdopMauii npo BUKMOYHI
0OCTaBUHM, K1 MOIJIM O BHIIpaB/IaTH IIBHJIKKI 3aKOHOIAaBUMH Npouec. Biaja,
a TakoXK HeypsAJOBl opraHizauii CTBEpDKYBAIM, MO0 CKJIAJ] HOBOI'O
Bepxopnoro Cyny O0yB xubuum, ockinbky y 44 BUNanKax HEraTUBHA JyMKa
Pagu rpomancbkoi nobpouecnocti Oyna BiaxumieHa BKKC. Ognak 3rigso 3
icuyloyoro nponenyporo, BKKC ne Oyna 3000B’s3aHa  10TpuMyBaTHCs
peckomeHnanii Pamy rpomancekol sobpouecHocti 1 Oyia  yImoBHOBa)KCHA

. CKacyBaTH 11l peKOMeHJallii kBaai(hikoBaHOW OUIBIIICTIO.

12. The preparation and adoption of draft Law no. 1008 has to be seen as '
part of a wider legislative programme of the newly elected President of -
Ukraine, who submitted more than 100 draft laws in a single day. It is {
inevitable that in such a vast legislative programme some drafl laws contain |
oversights or inconsistences. The Venice Commission welcomes that the |

12, ITigrotoska ta npuiHATTS 11pockTy 3akony Ne 1008 mae posrusgaTucs sik
yacTHHA OUIBLI IUMPOKOT MPOrpaMH 3aKOHO/1ABHOT JISIIBHOCTI HOBOOOPAHOI'O
[Ipesupenrta YKpaluu, aKkui 3a OJIMH JeHb 110aB NoHa 100 3aKOHOIPOEKTIB.
HanesHo, o B MEXax Takol MalTabHol mporpamMu 3aKOHOAABYO! JisIbHOCTI

| JIesiKl 3aKOHOIIPOEKTH MICTHJIM YNYIIEHHS YW HEY3TOJDKEHOCTI. BeHelliiichka




authorities seem ready to consider further amendments and clarifications to

the existing provisions as part of new draft laws that arc being prepared.

C. Stability of the legal framework of the judicial system

| 3MIHM Ta pPO3 SCHEHHS ICHYIOUMX MOJIOXKCHDL SIK YAaCTHHY HOBHUX 1IPOCKTIB

KOMicis BITa€, 110 OPraHM BJAAH, 37IAEThCS. TOTOBI PO3IISHYTH 110alblIi

3AKOHIB, SKi I'OTYIOTLCS.

C. CradiabHicTh 10pnan1HoY 6231 Cy10BOT CHCTEMH

13. The judicial system of Ukraine has been subject to numerous reforms in
recent years. for which the many Venice Commission opinions5 and Council
of Furope reports provide evidence. The principle of stability and
consistency of law, as a core element of the rule of law, requires stability in
the judicial system.6 In its recent opinion on Romania. the Venice

Commission stated that: “7The Venice Commission recalls that. according to |

the Rule of Law Checklist, clarity. predictability, consistency and coherency
of the legislative framework, as well as the stability of the legislation, are

major concerns for any legal order based on the principles of the rule of

law.”7 There is a clear conncction between the stability of the judicial
system and its independence. Trust in the judiciary can grow only in the
framework of a stable system. While judicial reforms in Ukraine have been
considered necessary in order to increase public confidence in the judicial

system, persistent institutional instability where reforms follow changes in |

political power may also be harm{ul for the public trust in the judiciary as an
independent and impartial institution.8

|

13. TlpoTsiroM OCTaHHIX POKIB. CYyA0BA CUCTeMa YKpaiuu 3a3Hajia YhCiie HHNX
peopM. 1IpO 1O CBIAYaTh pPs)l BUCHOBKIB DBeHeuiadchbkol koMmicii Tta
Aonosiae# Pagn Cepoun. Tlpununn cTabinbHOCTI Ta Y3ro/PKEHOCTI 3aKOHY sIK
CTPHIKHEBOTO €JIEMEHTa BEPXOBEHCTBA 11paBa, BUMarae cTablIbHOCTI Cya0BOT
CHUCTEMH. Y CBOEMY OCTAaHHBOMY BHMCHOBKY 11040 Pymyuii Benenilicbka
Komiclsl 3a3Haymia, mo: . BeHeuilicbka KoMicis Haraaye, 10 BiANOBIIHO 10
Mipuia  npaBoBlajas — HITKICTL.  llepeil0auHicTh,  MOCHAOBHICTL — Ta
V3I0jDKEHICTL 3aKOHOJaBU0] 0a3u. a Takok CcTabljiLHICTh 3aKOHOJABCTBA €
FOJIOBHUMMU 11po0JIeMaMu JUlst Oyab-siKOTo IPABOBOI0 MOPSIIKY, 3aCHOBAHOI'O
Ha IPUHIMIIAX BEPXOBEHCTBA NpaBa”. Icuyc WITKKH 387 430K MiX cTabINbLHICTIO |
CY/I0BOT CUCTEMHU Ta 11 He3allexHICcTIO. JIoBipa 40 CyIBHULTBA MOYKE 3pOCTaTH |
Jauule B pamkax CrabiIbHOl CHCTeMH. Xouda cyjaoBl pedopmu B Ykpaini
BBKAIOTBHCSI HEOOXIIHUMM Ul NIABUUICHHS JIOBIPM TPOMaiCLKOCTI 10
Cy/JIOBOI CHUCTEMH, TpUBajla IHCTUTYLIHHa HecTaOUIbHICTB, KOIU pedopmu \
CJILIYIOTH 3a 3MIHAMH{ IOJITHYHOI BIa/W, TAKOK MOXC OYTH IIKJIMBOIO 11 !
JIOBIPH TPOMAJCLKOCTI 10 CYAIBHHITBA SIK /10 He3aIeiwHOI Ta 6e3CTOPOHHLOT
IHCTUTYIUI.

14. The principle of stability and consistency of laws is essential for the
foreseeability of laws for individuals. including judges and others serving in
the affected institutions. Frequent changes in the rules concerning judicial
institutions and appointments can lead to various interpretations, including
even alleging malu fide intentions for these changes.

14, IlpuHuun cTabLIBHOCTI Ta MOCAIOBHOCT! NPHUITKCIB aKTIB IIpaBa Mac
BAJCIMBE 3HA4EHHA JUIA NIepeadauliocTl 3aKOHIB JITI OCiD, BKIIOYAIOUH CYULIB
Ta IHIKX cNyOOBUIB. AKI NPalIOIOTh B TaKUX YCTAHOBAX, SKUX CTOCYBAIMCS
3aKoHOAaBYl 3MiHM. YacTi 3MIHM HOPM 11010 CYJOBHUX YCTaHOB Ta
JIPU3HAYEHHS, MOXKYTb IIPU3BECTH 0 PI3HUX TJIyMaueHb, BKIFOYAIOYM HaBiTL
TBEPUKERH 1Ipo mala fide’ HaMipy KX 3MiH. ;

15. Ukraine has undergone profound judicial reforms in recent years.9 and
the implementation of some of them is still unfinished. The reform of the

process of the selection of judges and the new composition of the Supreme !
Court of Ukraine. which began its work in January 2018. has been a marked :

improvement over the system that existed before. In this situation,

—]

15. B Ykpaini npoTarom octaHHix pokiB npoHmmn riauboxi cynosi pedopmu, |
a BIPOBADKEHHS JICAKMX 3 HUX lle HC 3aKiHueHo. PedopmyBanHs npouecy
BIZIOOPY cynAIB 1 HOBUH cKian BepxosHoro cyny Yxpailiu, sikuii nouas cBoo
podoty B cluni 2018 poky, MOMITHO NOMMNUIHIN CHCTCMY, 110 ICHYBAJIA /10
1boro. Y 1iM curyalii HEOOXIIHO 110JaTH MEPEKOHJIMBI OOIPYHTYBAHHS LISt

2 He3akoHHI 14 yMHCHI



convincing justifications have to be presented for yet another reform. The
explanatory note and the explanations provided to the delegation of the
Venice Commission do not live up to this requirement. o

me oauiel pedopmu. IlosicHioBaNbHA 3anMcKka Ta NOSICHEN s, HaaaH1 Aesleramii

Berenificbkoi komicii, 11e MITBCPAMIN LicT HEOOX1IHOCTI.

16. A stable and foreseeable judicial system i1s also considered by investors

as very important for the economy and to attract foreign investment.10

16. IHBECTOPH TAKOIK BBAXKAIOT, IO cTablibia 1 nependadna cy1oBa cucTema |

Mae Jly’Ke BajdGIMBE 3HAYEHHs! JUISi CKOHOMIKM 1 JUIS 3aly4eHHst 1HO3EeMHMX
IHBECTULIIA.

H1. Reform of the HCJ and the HQCJ

I11. Pepopma BPI1 ra BKKC

A. Relationship between HJC and HQCJ / complexity of the bodies of

A. Biaemosp’asox mixk BPII 1a BKKC / ckaagnicTns

CYAMIBCHKOI0 BPsilyBaHHA

OpraHiB

judicial governance

17. All bodies entrusted with the relevant competences of judicial
governance must be established and function in conformity with the
applicable international standards for judicial councils. In numerous
opinions, the Venice Commission insisted that the system of judicial
governance should be coherent and recommended simplifying the structure
of the organs of judicial administration in Ukraine, 11 notably as concerns the
parallel existence of the HCJ. which is a constitutional body, and the [1QCJ,
which has its basis in the law only.12 The HQCJ is a historical relict from a
time when. due to constitutional restrictions, the HCJ was deemed difficult to
reform.

17. ¥Yci opranu, HanleHi BIANOBIAHWMH TIOBHOBAXKEHHSIMH CyIIIBCHKOIO

BpsilyBalHs. MarOTh OyTH CTBOPEHI Ta (PyHKIIOHYBATH BIINOBIIHO JIO JIIIOUUX |

MDKHAPOJHMX CTanaapTiB s CyAJIBCbKMX pajl. BeHenidicbka komicig y
UMCIICHHMX BHCHOBKAax Harojsrala Ha TOMY. D10 CUCTeMa CYIAIBCLKOIO
BpsAYBaHHs Mac OyTH y3ro/DKEHOK Ta PEeKOMeH lyBalla CIIPOCTUTH CTPYKTYPY
OpraHiB CYIJIBCHKOTO aIMIHICTPYBaHHs B YKpalHi. 30KpeMa. CTOCOBHO
napanenbroro icHyanHst BPII, sika ¢ koncturyuisinum opranom, ra BKKC,
sIKa Ma€ CBO€ MIAIPYHTs auile B 3akoHl. BKCC - ne ictopuunuit penikr Toro
yacy. KOJIM uepe3 KOHCTUTYHIHHI oOmexennst pedopmysanns BPIT eaxanocs
CKJIa)IHUM.

18. A substantial part of the LLaw No. 193-1X is devoted to the regulation of
the activities of the HQCJ (amended Articles 92-98 of the Law on Judiciary
and Status of Judges), which notably introduce a new procedure for the
formation of the HQCJ. Law No. 193-1X brings the HQCJ closer to the 11CJ
by subordinating the former to the latter. Article 94.1 LJSJ states that the
HQCJ will consist of 12 members appointed for four years by the HCJ based
on the outcome of competitive selection. This somewhat clarifies the
position of the HQCJ in relation to the I1CJ and is to be welcomed.

18. 3nauna yactuHa 3akony Ne 193-1X npucBsiyeHa peryaroBaHHIO AIsJIBHOCTI
BKKC (3mineni crarti 92-98 3akoHy 11ipo cya0ycTpiif 1 cTaTtyc cyamis)., ski.
30KpeMa. 3anpoBaLKYIOTh HOBUH nopsaok dopmyBanHs BKKC. 3akon
Ne 193-1X nabnmxac BKKC no BPIT puisixom 1i/U10psiiKyBaHHST nepinoi.
Crarrs 94.1 3akony Ne 1402 nepejndauae, mo ao ckiaaay BKKC Bxousits
JABaHAALATH WIENIB, sKI TIPH3HAYAIOTHCS BMINOW pajnowy mpaBocyaus 3a
pe3yiapTaTaMM KOHKYPCY CTPOKOM Ha YOTUPH pOKU. lle meBHHM dHmoM
po3 sicHioc nosuuito BKKC mono BPIT. 111 ¢ BitaTn.

19. The HQCJ is defined in Article 92(1) of the Law on the Judiciary and
Status of Judges (LJSJ) as —a public collegial bodv of judicial governance
that operates on a permanent basis in the justice system of Ukraine™. It
would be preferable if this Article would already clearly define the position
of the HQCJ in relation to the IJC, notably that it is subordinated to the
HCJ.

19. BKKC Busnaueno y cratti 92 (1) 3akoHy npo cyA0ycIpid i craryce cynnin
SIK JIEpKaBHUH KOJIeralbHUH Opras Cy/ULIBCLKOrO BpsyLyBaHHs, KM Ha
MOCTIHHIA OcHOBI Jli€ y cucTemi npasocyais Ykpainu™. byso 6 xpaiue, sk0Ou
I CTaTTa Bike 4ITKO BM3Hayana cranosuuie HQCJ crocosno BPII, 3o0xpema.
1110 BoHa nianopsiakosada BPIL.

20. Immediately with the entry into force of Law No. 193-1X on 7 November

20. Bixpa3sy micas HaOpanHaM uumHHoCTi 3akoHoMm Ne 193-IX 7 nucronana
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2019, all members of the HQCJ were dismissed. This interrupted all on-

going assessment activities. R719E6SQ] cspecially the urgent assessment of

- judges of the first and second instances. This interruption will prolong the
problems of access 1o courts in these instances whose work is directly

relevant for citizens.

2019 poxy Bci unenn BKKC 6yiu 3BinbHeni 3 nocaau. [le upunusuno sei |

3aX0/I1 3 OIIHIOBAHHA. AKi TpUBAIM. OCOOJMBO HEBIIK/IA/HE OUIHIOBAHHS |
CyMAIB  nepioi 1 Aapyroi cranniid. e npunusedss 36iabmuTh npobiemy |
IWOAO IOCTYNY J0 CyMiB HMX IHCTaHuil, wuus pobora 6Gesnmocepequbo

CTOCYETHCS IPOMAJIAH.

21. L.aw No. 193-1X introduces two new commissions — the Selection Board
for the appointment of the members of the HQCJ and the Integrity and the
Ethics Commission. A central task of the Selection Board for the
appointment of the members of the HQCJ is to re-compose the HQCJ. The

main task of the Integrity and IEthics Commission is to supervise the :

behaviour of the members of both HCJ and the HQC.

21. 3axon Ne 193-1X 3anpoBalKy¢ 1Bl HOBI KOMICIT - KOHKYPCHY KOMICIIO JUIst |
npusnadenns wieHiB BKKC ta Kowmiclio 3 nutas jo6pouecHoCcTi Ta eTHKH. |

OCHOBHMM 3aBJaHHSIM KOHKYPCHOI KOMIcIT jijis npusHadenns yneHis BKKC ¢
nepekomiiexrypanis BKKC. Ocnouum 3apnanusm  Kowmicil 3 nutanb

JIOOPOYECHOCTI Ta €TUKH € Harjsl 3a noseginkoro uaenis BPIT ta BKKC.

22. Both the Selection Board for the appointment of the members of the
HQCJ and the Integrity and Ethics Commission are conceived to have a
mixed international (three members) / national (three members) composition.

| Following the successful model of the anti-corruption law.13 such a

composition fosters the trust of the public and may help in overcoming any
problems of corporatism.

100pOUECHOCTI Ta €TUKH NMOBHHHI MaTH 3MILIAHUHA MDXKHAPOIHUMN (TPH ueHu)
/HanloHaNbHUI  (TpU  wieHHW) Cckiad.  JIOTpUMYIOuMChL  BAQIOT  Mojesi

AHTUKOPYNIIAHOTO 3aKOHY, TaKMH CKJjaj CIPHUSE JOBIpI IpoMagchbKoCcTi Ta |

MOXC JIOIIOMOITH Y l]OJIOIIaHHi 6}/)11)-HKI/IX leO6H€M KO}')HO})aTI/IBi?)My.

B. Composition of the HQCJ / Selection Board

B. Cxaan BKKC / KoukypcHa komicin

23. In practice, the role of the HCJ in composing the HQCJ seems rather
narrow, because new Article 95-1 1.JSJ provides that the appointment of the
HQCJ members will be carried out by the new Selection Board, which is in
charge of the competition. This new body consists of three persons elected
by the Council of Judges of Ukraine from among its members and three
persons from among the international experts proposed by the international
organisations with which Ukraine cooperates in the field of preventing and
combating corruption.

ockinbku HoBa cTaTTs 95-1 3akony Ne 1402 nepesibauac. mo nmpu3HaueHHs
uitediB BKKC s3aificHIOBaTUMETBCS HOBOKO KOHKYPCHOIO KOMICI€IO, sika °
BIJIOBINAILIO0I0 3a KOHKYpC. [leli HOBMI OopraH ckiazacTbes 3 TphoX OcCif,

obpanux Pajnoo cynais Ykpainw 3 i ujgeHiB, Ta Tphox ocCi6 3 umcia |

i
i
!
|
|
:
|

22. 1 xonxypcla xomicis s npusnagyenss uneHis BKKC, 1 Kowmicis 3 nuran |

i
|
i
|
i
I
|
i
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23. Ha npaxruui pons BPIT 'y dopmysanni BKKC 3nacrbes 10cUTh BY3bKOIO. |

|
1
i
i
1
|
{
i

MDKHapOIHHX €KCIIEPTIB, 3alPONIOHOBAHUX MIKHAPOAHHMHU OpraHi3alisiMu. 3 |

AKUMH YKpaina crisnpaioe y cdepi 3anobiraHs ta npotuaii Kopynuii.

24. As such, the composition of the Selection Board would seem to build on
earlicr opinions by the Venice Commission. especially as concerns the
participation of international experts. In its opinion on the anti-corruption
court in Ukrainel4 the Commission had stated that “temporarily.
international organisations and donors active in providing support for

anticorruption programmes in Ukraine should be given a crucial role in the !

body which is competent for sclecting specialised anti-corruption judges ...™.
It 1s important to note that such bodies should be established for a

- AKI AKTUBHO HA1AI0Th THATPUMKY aHTWKODPYIIUHHUM nporpamam B YKpaiui. |

24. Takum 4YMHOM. CKJIaZl KOMKYPCHOI KOMIicil, 31aeThes. Oye BasysaTnes Ha

nonepeanix  BHcHoBKax Benenilchkol koMicii, 0co6:MBO 1040 yyacTi
MDKHAPOJIHUX CKCNEPTIB. Y CBOEMY BHCHOBKY 100 aliTHKOPYIIIHHOIO Cy 1y
B Yxpainil4 Kowicia 3agsuia, 1O ..MI’KHAPOJAHUM Opraii3ailisiM Ta J0HOpaMm.

TUMYacoBO  Cli1  BIABOAMTH BUPINIAIBHY pOjib B Opragi, sikuil e
KOMIIETEHTHUM 11040 BIAOOPY CY/UB. SIKi CHeLiani3yioThest Ha 6opoTLOi 3

|

|

KOpyMHii€. .. . BaIMBo 3a3Ha4WTH. IO TaKi OpraHyu MaioTh OyTH cTBOpeHi |




transitional period until the envisaged results are achieved. A permanent
system might raise issues of constitutional sovercignty.

Hd Mepex1/Iiui 1iepios JI0 JOCATHEHHS 3arlaiosannux pesyiabrartis. Ilocriiina

25. A major problem with these changes is. however. that they come too

carly, in the middle of a very important period of first testing all the judges
of first and second instance. Apart from the fact that the individual tenures of
the members of the HCJ were terminated ex /ege without any transitional |

provision. the fact that the HQCJ was dissolved on 7 November 2019 results
in the complete stop of the procedure of appointments for first and second
instance courts, which is regrettable. More than 2000 vacancies need to be

filled urgently in these courts. some of which do not work at all due to the
absence of judges. Law No. 193-1X intervenes at a damaging moment. at a |

critical point of the reform process. The members of the HQC should at least
have been enabled to continue their work until they were replaced.

CHCTCMA MOJKE 110PYIIMTH IIUTAHHS! KOHCTHTYUIHHOI'O CYBEPEHITETY .

25. OcnoBHa npodaeMa 1IUX 3MIH MOASIIac B TOMY. TUM HE MEHUI. 110 BOHH
BIIOYBAIOTBCS HA/ITO palo. B CEPEIMHI IYXKC BANCIMBOIO NCPIOLY 1ECPUIOIO
TECTYBAHHA BCIX CYMUB nepwoi ta apyrol iHcrauuii. Kpim toro. Te. 1o
IHIMBLAYAIBHUH CTpOK NepeOyBaHHs Ha nocall yieHis BPIT npununuses ex
lege ©e3 »oaHOro 1epexizHoro nojoxkeHHs, To#d Qaxrt. wo BKKC Gyno
posnyuleHo 7 smcronaza 2019 poky, NPHU3BOAHTL 10 MNOBHOI 3YNHHKH
MpOLEAYPH NPU3HAUCHHS HA MOCAAH B CyJax 11epliol Ta Apyroi iHCTaHIIIH,
BUKIMKAC XKajlb. Y LKMX Cyjax NOTPIOHO TEPMIHOBO 3anoBuuth noxHajn 2000
BaKaHCIM, JICAK1 3 AKHMX B3arajl HE NpaltoloTh ¥epe3 BIICYTHICTb CYI/UB.
3akon Ne 193-1X Berynac B a0 B 3ryOHHH, KPUTHUNHHE MOMEHT TIpollecy
pepopmn. Unenn BKKC noBunH1 OyauM npuHaiMHiI Marh MOMKIHMBICTB
11POOBIKYBATH CBOO poOOTY, TOKHK X He OYJI0 3aMiHeHo.

C. Integrity and Ethics Board

C. Komicisi 3 nuTaHb /100POYECHOCTI TA eTHKH

26. The Law also envisages the introduction of an Integrity and Ethics

Board. functioning at the HCJ to ensure transparency and accountability of
- the members of the HCJ and the HQCJ. The Integrity and Ethics Board is a -

kind of supervisory body over both bodies, which assesses their members’
compliance with “integrity principles and ethical standards of a judge as an
integral component of the professional ethics ... "

26. 3axkoH rakox rependavae  zanpoBakeHds  Komicii 3 nuTamb
JI0OpOYeCcHOCTI Ta eTHKH, sika ¢yHKiioHyc npu BPII ans 3abesneuenns
npo3opocti Ta niassitgocTi uneHis BPIT ta BKKC. Kowmicis 3 nuranb
JOOpPOYECHOCT] Ta €TUKU € CBOEPIJHMM HaIJsIIOBUM OpraHoM Haj oboma
opraHamM, SIKMH  OUIHIOE  BIJUIOBIAHICTBL  CBOIX  WICHIB  ,JIpUHLMIIAM
JIOOPOHECHOCTI Td CTHUMHMM CTaHJapTaMm Cyadl sK HEBLY €MHOT CKIag0BoT
npodeciinoi eTnkn...".

27. Contré'rﬂ)f to the Selection Board. the Integrity and 1:thics Board seems 1o
have a more permanent nature. The creation of this additional specialised
body further complicates the system of judicial government bodies.

I 27 Ha BIAMIHY B1A K()HKprHOl KOMICI1, KOMICIS 3 IIUTatib ,lIOOpOUICCHOCT] Ta

CTHKH, 34a€ThCsl. Mac OIbII TOCTIHHMH  xapakTep. (CTBOPEHHS LBOTO
J0aTKOBOI'O  CIICHIali3oBadoro oprafy 1e Oiiblle YCKJIaTHIOE CHCTEMY
OprasiB CYJUIIBCHKOI'O BPslyBaHHs!.

28. In addition to its main task, the supervision of the members of the HC!
and the 11QCJ. a late amendment to draft Law no. 1008, added a new
competence. “monitoring of information about judges of the Supreme Court
in order to identify violation, gross syvstematic neglect of a judge [of] his/her

duties incompatib|le] with the status of a judge or his’her non-compliance

with the position, violation of the duty to confirm the lawfulness of the
source of property.” (Article 28-1(7)(6).

- ]
28. OKpiM CBOI'O OCHOBHOTO 3aBIAaHBs, HArasay 3a unesavmu BPIO ta BKKC. !
Mi3uiml 3MiHK 10 NpoekTy 3akony Ne 1008 noganu HOBY KoOMMETEHUiO -

~MOHITOPHHT i1dopmalti npo cyans BepxoBHoro Cy/ay 3 MeTOI0 BUSBICHHS
rpybOro  TOPYVIHICHHS, CHUCTEMATHMYHOIO HEXTYBauus cCv,uiero  Horo/ 17 |
000BA3KaMK. HCCYMICHHUX 31 CTaTycoM CY/UL YW #Horo / 11 HecyMmIiCHICTIO 3
110CaI0K0, NOPYIICHHS ODOB’SI3KY NIJATBEPIDKYBATH 33aKOHHICTH JUKepesia
noxomxeHHs Maiina’ (crarrs 28—1 (7) (6).

D. Other issues

I
i
;
!
|
!
i

D. Inmi nuranus




(?_9. Undoubtedly, the members of High Qualification Commission of Judges
; of Ukraine must respect the anticorruption legislation and violations of these
|

1 2016. cxplicitly provides that a violation of the obligation to justify the
legality of the origin of property is a ground for the dismissal of a judge.
However. making a “violation of legal requirement related 1o corruption
prevention” (Article 96(4) LISJ) a ground for dismissal is problematic as it
is not clear what such a “legul requiremeni related to corruption
prevention” would be. In addition. the principle of proportionality is not
respected if even a small violation of those rules may serve as a ground for
dismissal. The type of violations that could lead to dismissal should be
specified in the law.

rules may lead to dismissal. Article 126 of the Constitution. as amended in |

29. bes cymHiBy. unenn Bumol ksamidikaniinoi xomicii cy/uiis Ykpainu
MalOTh IOTPUMYBATHCS! RHTHKOPYIIIAHOIO 34KOHOAABCTBA, 1 OPYIHICHHS 11X
HOPM MOXE NMPU3BECTH 10 3BUIbHEHHs. Crarrs 126 Koneruryiii Yipainu 3i
3minamMH. BHecenumu B 2016 poul. npsmo 1epeadavae. 110 noOpyuleHHs
000B 3Ky OOIPYHTOBYBATH 3aKOHHICTb MOXOLKEHHS MalHa ¢ NijCTaBOIO s
3BUILHEHHs cy1l. OjHak 3po0MTH .JIOPYHICHHS 3aKOHOJABUMX BHMOT,
NOB’s3aHMX 13 3anobiranusiM kopynuii™ (crarts 96 (4) 3axkony Ne 1402),
NIICTABOIO JUIsl 3BUILHEHHS € NpoOAeMarhyHnM, OCKIIbLKH HE $SCHO, SKOIO
Oyna O Taka ..lOpMAMYHa BMUMOTA, U0 CTOCYETbCs 3arobiranHs xopymmii™.
KpiM  Toro, npuHIMN MPONOPHIHHOCTI HE AOTPUMYETLCS. SIKIUO HaBiTh
HECYTTEBEC IOPYIICHHS LMX HOPM  MOXE MNOCHYXUTH 1UICTABOW  Jiis
| 3BIIbHEHHS. THI1 110PYIICHD, SIKI MOXYTh IIPU3BECTH JI0 3BUILHCHIIS, Mac OyTH
BM3HAYEHHMH y 3aKOHI.

FSO. Article 95-1(8) LIJSJ provides that members of the HQCJ may be
appointed if the minutes of the Selection Board are signed by all its
members. This means that the minutes must be signed cven by members who
voted against the decision. This provision can be dangerous as members who

appointment simply by refusing to sign the minutes. To avoid such problems.
only the chair and the secretary should sign the minutes.

disagree with the decision of the Selection Board could block the process of

30. Crarrs 95-1 (8) Bakony Ne 1402 nepenbayae, mo uitenu BKKC moxyrn
OyTH MNpU3HAYEHI. SKIIIO NPOTOKOJ KOHKYPCHOI KOMICIl MANUCYIOTH yei i1
wicHU. lle 03Havae. 10 NpoTOKO Mae OyTH MIINUCAHUN HABITL YJIEeHAMHU, sIKI
NpOrojiocyBanu 11poTH pimenns. lle monoxennst Mmoxe OyTH Hebe3newHuM,
OCKUIBKM WJICHH. SIKI HE TOTOMKYIOTLCS 3 PILIEHHSIM KOHKYPCHOT KOMICIT,
MOXYThH  3a0J10KVBATH  TIpOLEC  IIPU3HAYEHHS, I1IPOCTO  BIJIMOBMBLIKCH
niamicyeBatu nportokon. o6 yHuxnyTH nomiGHux npodiaem. NpPOTOKON
MaioTh NIAITUCYBATH J1MLIE TOJOBYIOUHH Ta ceKpeTap.

' IV. Reduction of the number of judges of the Supreme Court and
selection of its judges
A. Scope of amendments

IV. Ckopouennsi kiabkocri cyanis Bepxopnoro Cynay ra Bindip ioro

CyaniBs _
A. Cdepa 3acTocyBaHHH 3MIH

31. By amending Article 37(1) LJSJ, Law No. 193-IX reduces the maximum
number of judges in the Supreme Court from 200 1o 100. The explanatory
memorandum to the draft Law does not refer to this provision and no
convincing reasons as to why this number should be reduced to 100 within a
short period of time and without impact assessment were given to the
members of the Venice Commission’s delegation.

31. Ilnsixom BHeceHHst 3Min 1o ctatTi 37 (1) 3akony Ne 1402. 3axon Ne 193-
IX cxopouye MakCHMILHY KibKICTh cyliB BepxosHoro Cyay 3 200 go 100.
Y MOSCHIOBaJIbHIN 3allMcil A0 NMPOEKTY 3aKoHy, sika Oyia Hajlana 4jeHam
nedieraitil BeneuiicLkol KOMICIT, 1€ MICTUTBLCS TTOCHIIAHHS Ha U 110JI0KCHHS
| Ta HEe HABCJICHO HEPCKOHIMBIX NPHUMH. SIK OT, HOMY 1 KIILKICTL Mae OyTH
| cxopouena j1o 100 3a KOpOoTKHH TPOMIKOK gacy 1 6e3 OUIIKK BIIUBY.

|
t32. Follbwing the implementation of the 2016 constitutional reform. the
( Supreme Court is close to its maximum number of 200 judges with currently

193 sitting judges, following two competitions completed by the former

High Qualification Council in 2017 and most recently in May 2019.

32, Tlicast  3anpoBa/DKEHHsE  KOHCTUTYHIHHOT  pedopmu 2016 pox?
MakcuMmaibHa Kiibkicts ¢y Bepxosnoro Cyny Habumszunacs go 200, na
AaHuid momenT 193 ¢yl micas ABOX KOHKYpCiB, siki Oynu 3aBepuieni
KOJIHUIHBOW Buniowo xpamdikaniiinow xoMicieto y 2017 pomi Ta ocTaHuim




Therefore, the amendment means that nearly 100 judges will lose their

yacom y TpaBHl 2019 poky. Omixe, 3MiHH 10 3aKOHY 03HAYAIOTL, 10 Maixe
100 cy;uuB B1parsTh nocaan cy i BepxosHoro Cy,ty.

| positions as judges of the Supreme Court. -

33. Section 5 of the Final Provisions of Law No. 193-1X provides that it will
be for the newly composed HQCJ to sclect the judges of the Supreme Court
within its cassation courts (chambers) who will remain at the Supreme Court
“hased on the criteria of professional compeience, ethics and integrify.”
However, Law No. 193-1X does not provide any criteria or procedure for this
selection as the “procedure for the selection of judges to the cassation courts
within the Supreme Court shall be approved by the High Qualifications
Commission of Judges of Ukraine. in agreement with the High Council of
Justice.”

33. Posna 5 llpuxinuesux ronoxenb 3akony Ne 193-1X nepeibauae, 1110
nosocTopenui BKKC Oyne oduparn cynains Bepxosioro Cyiy B mexax
foro Kacaumifinmx CyaiB (najar). Kl 3aiuiiatuMyThest ¥ Bepxosnomy Cyni
~Ha npicrasi kpurepiro  npodeciiinol  KOMIETEHTHOCTI,  eTHKH  Ta
nobpouecnocti”. Oanax 3akon Ne 193-IX He nepenbadac mOoAHUX KpUTEPIiB
Ta NpoUEeAyp UbOTO BLIOOPY, OCKUIBKM ..Ipoueaypa Biadopy cymiliB 70
xacalliinux cyaiB y ckiau Bepxosnoro Cyuy sarBepmxyeTbes Buioro
xBanidixauifinow xomiciclo cyaais YkpalHM 3a NOro/uKEHHsM 3 Buiioro
Pajio1o 1paBocyyis’.

1

34. Section 7 of the Final Provisions of Law No. 193-IX provides that
“Judges of the Supreme Court who failed to pass the selection procedure
envisaged in paragraph 5 of this section may be transferred to the relevant
appellate courts. taking into account the rating. which results from the
competitive selection.” This means that judges who have a rating that is
lower than that of the 100 judges with the best rating will either be
transferred to the courts of appeal. which would effectively mean a
demotion, or — supposedly those with the lowest rating — may even be
dismissed as Scction 7 of the Final Provisions only provides that the lower
rating judges “may™ be transtferred to the courts of appeal.

34. Poszuin 7 TlpukinueBux nonoxenn 3axkony No 193-1X nepeabauyac. mo
»Cywu  Bepxosnoro  Cyjy, sxi He  npoimunu  lpouieaypy  Biabopy,
nependayeny NyHKTOM 5 ULOTO PO3ALTY. MOXYTh OYTH OepeBeieH] 10
BIANOBIAHUX — alelsAUifHUX CyAIB 3  ypaxyBaHHsSM DpCHTHHTY. sKkuHi €
pe3ynabTaTOM KOHKYpcHoro Biabopy.” lle o3Hawac. 1o cyaai, ski Malmorh
pEATHHT, Huxuni Hbk y 100 cyamiB 3 Ha¥KpalkuM pedTHHroM, abo OyayTh
nepesesieH] 10 anesstiifHuX cy/iB, 10 (PAKTHYHO O3HAYATHME MOHMIKCHHS,
abo JoInycKacTbesi, 1110 0COOHM 3 HAHHHIKYOIO OLIHKOIO MOMCYTL OYTH HaBiTh
3BIJILHGHI 3 110CaJM. OCKIIBKH po3ain 7 [IpHKIHUEBHX MOJOKEeHb JHile
nepeadayac, 1o Cy Uil 3 HHKYUM PEHTHHIOM ,,MOXYThL™ OYyTH nepeBeieHi 10
anessiiiiHUX CyiB.

35. This reduction of the number of Supreme Court judges raises a number
of issues, including the question of criteria and procedure of evaluation of
the sitting judges. the transfer of lower rating judges to courts of appeal
against their will and the dismissal of judges.

35. Take ckopoueHHs KiabkocTi cyaiiB BepxoBHoro Cyly BHKIMKAC HH3KY
IUTaHb, BKIHOYAIOYH MUTAHHS OO KPUTEPIiB Ta MpOlEeAyPH OLIHIOBAHHS
JI0YKX  CYJIB, NEpeBejieHHs CYJIAIB 3  HWKUWMHM  peHTHHIaMH  J10
areJsIIHHMX Cy/IIB MPOTH 1X BOJI Ta 3BUILHCHHS CYIIB.

B. Irremovability of judges

b. He3minoBauiceTsb cyuiiB

36. The irremovability of judges and their security of tenure are the essential
core of judicial independence. Judges should be appointed permanently until
retirement age. In particular, any link between judicial office and the
clectoral term of the President and Parliament has to be avoided. It is
obviously dangcrous for judicial independence to give the impression to the
judges and to the general public that following clections it is up to the
discretion of the newly elected political organs of the statc whether the

36. lle3miHrOBaMICThL CyAIB Ta iXHs Oesrieka 1epe0GyBaHHs Ha nocaja ¢
HaWBAXKIMRBIILOKW  I'apaHTielw  CyajuBcbkol  Hesanexuocti.  CyaniB  ciif
NPU3HAYATH NOCTIHHO 10 BHXOAY Ha 11€HCIIO. 30KpeMa. Cilijl YHUKATH Oy /ilb-
AKOTO 3B7SI3KY MK 110¢41010 cyaal Ta BMOOopdHMm ctpokom Ilpesusicnrta Ta i
[Hapnamenty. Camo 110 co0l € HeDe3neyHUuM Ul CYUIIBCbKOT HE3aJIeXKHOCTI

CTBOPEHHsI BHJAMMOCTI Ul CY/UIIB Ta HIMPOKOI I'POMAJCLKOCTI, 3aJIMIATLCS |
J110Y] CyAJll Ha CBOIX I10¢a/1ax YM Hi 1icsist BUOOPIB, 110 LE € TTOBHOBAXKEHHSM

J
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sitting judges remain in their position or not.

HOBOOpAMX MOJITHYIIMX OPraHiB JIePIKaBH.

37. As regards transfers. the basic principle is that judges shall not be

transferred without their consent. This general principle 1s reflected in the
Commitice of Ministers Recommendation (2010)12, par. 52: “A judge
should not receive a new appointment or be moved to another judicial office
without consenting to it, except in cases of disciplinary sanctions or reform
of the organisation of the judicial system.”15

37. Hlo crocycThes 1CPCBE/ICb, OCHOBHMM NPHHIIMIIOM € T€, UI0 CV/ULB He
MOJKHA HEPEBOAMTH Oe3 ix sroau. el 3aranblini npuHuMn BIAOOPaKeHnR y
nyuxtt 52 Pexomennanii Komitety Minictpis (2010) 12: Cymus ne moxe
NPUHMATH HOBE NPH3HaueHHs a00 OYTH NnepeBeCHUM Ha THIIY 110Ca1y CY il
0¢3 HOro 310/, 3a BHHSITKOM BUIQAKIB JIMCLHILIIHAPHOTO CTATHEHIS abo
pedopMyBaHHsl Opradizauii cya0Boi cucteMu’". 15

38. The Venice Commission has consistently held that the transfer against
the will of the judge may be permissible only in exceptional cases.16 The

irremovability of judges is also guaranteed in Article 126 of the Constitution |
tof Ukraine. which only allows transfer in case of a reorganisation or

dissolution of a court. Exceptions to this principle can only be a “reform of
the organisation of the judicial system™.17 Judges may be transferred against
their will after a reorganisation of their court.18 The question is therefore
whether the changes introduced with Law No. 193-IX — and possibly
additional drafl laws being prepared — can be interpreted as a “reform of the
organisation”. which is a concept that has to be interpreted narrowly.
Clearly. neither a reorganisation within a court nor a simple reduction of the
number of judges are covered by this exception. which has to be interpreted
narrowly.

38. Benenificbka koMmiclsi 0/JHAaKOBO BB@XA€. 110 NMEPEBEACHHs NPOTH BOJI
Cyyll  Moxe OYTM  JIO3BOACHO  JIMLIE Y  BHHATKOBHUX  BHIIQ/IKAX.
HesMinHIOBaHICTL CY/L/1IB 1rapaHTyeTbesl Takok crarteio 126 Kouceruryumii

- YxpalHn. ska J0mycKac 1ICPEBE/ICHHs IMIle Y pasl peoprauizailii ado

JikBlaaull cyay. DBHHITKOM 3 IObOIO  INPUHUHNY MOXe OyIM  jdie
pehopmysaniust  opranizanii - cygoBoi  cucremMu”. Cyuli MOXYTh  OyTH
11epeBe/ieHl NMpoTy X BO:I /s peoprauizaiii ¢cgoro cyay. OTke. nUTaHHSs
nojsirac B ToMy. YW BlHcccHi 70 3akoHy No 193-1X 3MiHM 1. MOXCIMBO.
JIOJIATKOBI NPOEKTH 3aKOHIB. IO TOTYOTLCS, MOXKYThb TPAKTYBATHCS SIK
.pedopMyBaHHsl opranizauii’”, 110 € KOHUENU€lo, sIKy CJA TilyMauuTH
BY3bKO. 3po3yMLIO, 1110 HI peoprasizauis B CyAi, HI 3BHYaiHE CKOPOUCHHS
KLILKOCTI CyJUIIB HE OXOILTIOIOTBCS LIMM BUHSTKOM. LIO MAC TIYMAUUTHCS
BY3bKO.

39. In this case. the Ukrainian authorities argue that the reduction of judges
in the Supreme Court and their subsequent transfer would be part of a
general reform 1o transform the Supreme Court into a court of cassation.
However, the explanatory note to the draft Law makes no claim of a general
reform which would require a reduction of judges. Instead. the Explanatory
Notel9 presents the draft Law as a remedy to shortcomings in the judicial
administration bodies and does not mention the Supreme Court at all.

39. ¥V uboMmy pasl ykpaiHchKa Biaja CTBEPIDKYE, IHO CKOPOUEHHS CY/LIIB Yy
Bepxosnomy Cyjil Ta 1ojjaibliie X nepese/icHHs 0yno 6 4acTMHOIO 3araibHol
pedopmu anst neperBopenHs BepxosHoro Cyay Ha xacanidnuii cya. Onnak y
NOSACHIOBAJILHIN 3aIMCIll 10 NPOEKTY 3aKOHy He OYIJIO 3asiBJICHO NPO 3arajlbHy
pedopmy. sixa norpedyBasia O CKOpOUYEHHsl KIIbKOCTI cyaais. Haromicrn
NOSACHIOBAILHA 3alMCKa TIPEJACTABIISAEC IIPOCKT 3dKOHY SIK CHOCIO yCyHEeHMs
HENOJIKIB B OpraHax Cy/I1IBCBKOTO aJMIHICTPYBaHHsSI | B3araji He 3rajyc
BepxoBuuit Cyn.

C. “Reform” of the gupreme Court / Court of Cassation

C. ,,Pedpopmypanna” Bepxosnoro Cyay / Kacauifinoro Cyy

40. The number of judges at Supreme Courts varies largely from country to
country and there is no ideal number. For each country. the appropriate
number depends on the procedural laws, the legal culture, the quality of the
work in the lower instances and the overall trust of the people in the justice

system. Low trust in the judicial system can lead to a higher number of

40. KinpkicTs cymiiB y BepNxoBHUX cyjax 3Ha4YHOIO MIpPOIO BapirOCThCs Bij
KpaiHM 10 Kpainu. 1 He ICHYC pleaibHolo uucia. JUis koxnoi kpainm
BUANOBIAHA KIIBKICTL 3aIe)KUTh Bl NPOUECYATbHUX 3dKOHIB, IPABOBOT
KYJLTYPH. IKOCT] PoOOTH B HMIKUMX IHCTAHLISIX Ta 3arajbHOi JOBIpH JHOjCH

10 cynoBOi cucTeMH. Husbia J10BIpa /10 Cy1I0BOT CHCTEMH MOXKE MPU3BECTH 10

P

7
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appeals.

301i1bIIEHHS KINBKOCTI anensinii.

41. The current Supreme Court has started working only in December 2017,
following a new competition process. Judges appointed to the Supreme
Court came through a process that was found to comply with Luropean
standards for the selection of judges, which was a positive outcome {rom the
previous reforms.

41. Hununuiii Bepxosunit Cyu posnioyas po6oTy auiie B rpyani 2017 poxy
nicnsg HoBoro npoiecy Binodopy. Cyndi. npusHaueni jlo Bepxosuoro Cyny.
npoHLLIM Hepe3 npouec, iKW OyB BHM3HAHMHA BIAIIOBIIHUM CBPONEHCHKHM
crapjaaprav BiadoOpy CyUB. 1o OyJI0 MO3MTHBHUM PEe3yibTaToOM MONEepeaHiX
pedopm.

42. As pointed out. the explanatory memorandum for Law no. 193-1X
remains silent on the justification for the drastic reduction of the number of
judges. These amendments do not provide for changes in the role of the
Supreme Court within the judicial organisation. which could qualify as a

42. Sk Brazypaiocs, y nosicHoBalibHiN 3anucui 10 3akody Ne 193-1X nigoro
He BKa3aHO 11po OOI'PYHTYBaHHs pI3KOro CKOpPOYEHHs KiiabkocTi cymais. Lli
3MIHHM J10 3aKOHy He rnepcjidaydatoTb 3MiHH poiii Bepxosuoro Cyay B mexax
opranizauii Cy/oBOi CHCTEMH. 110 Moxe KpamdikyBarucs sk pedopma

' reform of the Supreme Court. No justification is provided for the number of | Bepxosuoro  Cyjy. Biiacytne oOrpyntyBanns  kinbkocri 100 cyanis |
. 100 Supreme Court judges. which seems to have been chosen arbitrarily. Bepxosnoro Cyay, sike, cxoxe, 6y10 06paHo A0BIILHO.
= —]

43. The reduction of the number of judges will trigger an even higher
backlog of cases and jeopardise the functioning of the Supreme Court. Due
to its current heavy caseload (some 70.000 cases). the Supreme Court will
not be able to provide properly reasoned judgments within a reasonable time,
contrary to Article 6 FCHR.

43. Cxopouents KiALKOCT] CyUIB IPU3BEE JI0 HIe OL1bIION0 HAIPpOMa 1 KEH Hsl
CripaB 1 NOCTaBUTbL MiA 3arposy QyHxuioHysanus Bepxosnoro Cyay.
3Ba)kKar04M Ha BCIMKY KIALKICTB cnpas (6ausbko 70 000). Bepxosuuit Cya ye
3MO)KE€ BUHECTH HAJICIKHMM YHHOM OOTPYHTOBAHI PILICHHS Y PO3YMHHUHI CTPOK.
uio cynepeduts ctarti 6 CCIUL

44. The one reason for the reduction of the number of judges indicated to the
delegation of the Venice Commission was the unification of case-law, which
would be easier to achieve with 100 than with 200 judges. Cassation courts
within the Supreme Court would give contradictory judgments and cven the
Grand Chamber. which is entrusted to settle contradiction would have
provided contradictory judgments.

44, OnHiero 3 1IPUYHH CKOPOYEHHS KUILKOCTI CY/JIIB. BKa3aHUX jleseraiil
Beneniiicekol xomicii, 0yna 0AHAKOBICTb CYIOBOI IPAKTHKH, wo Oy10 6

nerme jpocsrty 31 100, nik 13 200 cynnsamu. Kacaniiui cyan y Bepxosuomy |

CY/ll MOXYThb YXBaJIOBaTH CYNEpewIMBl pillUCHHS, 1 HaBiTh Besimka nanara.
SKIH JIOpDYYEHO yCYBATH HEOJHAKOBICTL, yXBallOBala O Cynepeunusi Cyaoni
pllICHHSI.

45. In discussion with the delegation of the Venice Commission, the
Supreme Court did admit that in a few cases contradictory judgments had
been adopted, but they insisted that the Grand Chamber was actively
working on solving these issues. The Commission also learned that, as a
priority. the Supreme Court decided model cases, which would solve legal
issues for many pending cases (14 such model cases have been adopted).

J

45. Tlpu obrosopenni 3 zneneraiiio Beneunificbkoi komicii Bepxosuuii Cy
BU3HAB, 10 B KINbKOX BHNaAKax OyaM yxXBaJleH1 CyNEpewInBI pillleHHs. ane
BOHM Hanojsirald Ha ToMy. 1100 Bennka nanata akTHBHO IpauioBana Hajl
BUPLIIEHHAM 1UX 1tanh. Komicis Takox ji3Hanacs, 1o sk npiopurer,
BepxoBuuii Cyil yXBajiMB pilICHHS 3 THUIOBHX CHpaB. SiKi pO3B A3YIOThH

IOPUANYHI TIHTaHIs JUlst 6araTbOX CHpaB, 1O PO3MISAAIOTHCS (YXBajleHO 14 |

])iH]CHb THIIOBHUX cupaB).

46. A reduction of the number of judges is no guarantee that there arc no
contradictions. There are much smaller supreme courts, which adjudicate in
chambers, where the problem arises. The essential point is the establishment
of a mechanism within the court to react, possibly correct. and to reduce such

46. CxopoyenHs  KINBKOCTI  CYA1B HE € TapaHTiclo  BIACYTHOCTI
cynepeuHocTed. lcHyioTh HabaraTo MeHUIl BEPXOBHI CyIM. SKi NpHHMAIOTh
pillleHHs y najarax, Ji¢ BHHUKac npodieMa. CyTTeBUM MOMEHTOM €

CTBOPEHHS B CyJAl MEXaHI3My pearyBaHHsl, MOXJIMBO, BUIIpABJICHHS Ta :

)

Ry
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contradictions. This is a question of the procedural provisions, the awareness
of the judges and the ease of access to case law (indexing. cftficient database

SMCHLICHHA TAKUX CyHCpe‘{HOCTGﬁ. Lle MUTAHHS DPOUECYATIBHUX TI0JIOMKCHD,

0013HaHOCTI CY/ULIB Ta NPOCTOTH JIOCTYNY A0 CYAOBOT NpakTHKH (iHaekcallisi. .

edeKTURHMH nomyK y 0asi jjanux).

searches).

47. The delegation of the Venice Commission learned that another draft Law
is being prepared to introduce procedural filters limiting access to the
Supreme Court with the purpose of changing it to a “real” court of cassation,
which would examine points of law only. Indeed, the Supreme Court
provides so-called “comprehensive review”. The Supreme Court has a
backlog of some 70.000 cases (including from the former high specialised
courts) and receives some 360 new cases every day.

47. Jleaeranis Benenifchrol xoMmicii 37scyBaiia, IO FOTYETHLCS THINHHE NPOCKT
3aKOHY 1110/10 3allPOBAKEHHs MpoUecYyalbHUX (PUILTPIB, L0 OOMEXYIOTH
goctyn a0 BepxosHoro Cyjly 3 MeTOI0 11€peXoay JO ,.CIIPaBXHLOro"
KacaulfHoOro cyay, sIKMH po3rjisjac JHUIe IIMTaHHs  npasa.  JiicHo.
Bepxosnuit Cyn napac Tax 3paumi ..Bceblanuii neperisg”. Y Bepxosnomy
Cymi naiuyetsest 6mm3nko 70 000 narpomMajKeHHX crpan (y TOMY uYMcii 3
KOJIMUINIX BHIIMX COELIATI30BAHUX CV/IB) 1 LHIOAHS 10 HLOI'O HaAXOJSITh
0am3bK0 360 110BUX CIIpas.

48. Most of the delegation’s interlocutors agreed that the source of problem
of the backlog of cases is not the Supreme Court itself, but the courts of {irst
and second instance. which have not yet been reformed. Some 1500 judges
quit the courts because of the evaluation or before they were cvaluated. As
the citizens did not trust the judges. many cases were appealed to the
Supreme Court. because of the inadequacy of the lower instances. Therefore,
the approach must be to first reform the Jower instances and to fill these
vacancies before turning the Supreme Court into a court of cassation.
Otherwise, the access to the court under Article 6 ECHR would be severely
hampered.

48. blabwmicTL CHIBPO3MOBHUMKIB  jcierauli MOFOAMIMCS. 1LIO  JDKEPEOM
npobieMu Harpoma/pKeHHs clpas ¢ He cam Bepxouuit Cyi, a cyau nepmod

Ta JApYyroi IHCTaHIUM, skl e He Oynu pedopmosani. biauszbko 1500 cyuuis .
BAIMIIWIM CYJIM Hepe3 olliioBaHls abo A0 Toro, sik BOWM OVIM OLiHeHi.
OcKinLKY FpOMa/IsiHKE He JOBIPsIH cy utsiM, 6araro cnpas 0yJ10 0cKapiKeHo J10 |

Bepxosnoro Cyjly 4yepe3 HEKOMIIETEHTHICTb HHXUMX iHcTanuwii. Tomy minxin
Ma€ MoJNsiFaTH y TOMY, 11100 criodarky pedopMyBaTH HMXHI 1HCTaHIl Ta
3arlOBHUTH L BakaHcli, nepwr HDK neperBoputd Bepxosuuit Cya nHa
Kacaniiinuit. Inaxie jgocryn jno cyay BianosiaHo po crarti 6 €CITI 6yne
CEPHO3HO YCKIIAJTHEHUH.

49. In principle. the goal 1o reduce access to the Supreme Court and to limit
it to decide legal issues rather than performing comprehensive review is a
valid purpose for reform. However, the sequencing of such a reform is not
respected by Law No. 193-1X. First the filters should be adopted and the
Supreme Court should deal with its backlog in its current composition.
because the filters will have an effect only for future cases (a retroactive
application removing pending cases from the docket would raise serious
issues of access 10 the courts under Article 6 ECHR). Once the backlog is

- settled and the incoming case-load is reduced by the filters. it may be

- possible to reduce the number of judges gradually. This will depend on the
- rcmaining case-load resulting from the effectiveness of the filters, while the
- need to give sufficient time to the judges for serious consideration of cases
" raising important issues of principle will have to be taken into account. This

49. B npuBHIMNOI METOK 3MCHINEHHs jocTyny Ao Bepxoruoro Cyny Ta !
I

oOMeeHRsl Horo BUpILLYBAaTH HOPWIHYHI 1TUTaHHS, a
BCEOIYHOTO Meperisiay. ¢ AIHCHOW McTolo pedopmu. OjiHaK IOCIINOBHICTDL
Takol pedopmu y 3akoni Ne 193-1X ne aorpumyerscs. Ilo-nepime, ciin
BCTaHOBHTH (inbTpu 1 Bepxosumit Cya Mae BMPIILWTH NHTAHHS  110J10

e IIpOBEJCHHs

HArpoMa/LKEHHs CrpaB y HOro HHHINIHBLOMY CKJadl, OCKIILKM (GUILTpH
MaTUMYTDL epeKT Jinilie juls MaifOyTHIX ClpaB (3BOPOTHE 3aCTOCYBaHHS ILOJO |
BHIIYUCHIS CITpaB. MIO PO3IISIAIOTLCS. ¢ CePHOZHUM IMTAHHAM JIOCTYIY 110 |

cyais  BiamoBiaHo o crarri 6 CCIUL). SIk TIIbk¥  1TMTaHHS MO0
HaBaHTaXEHHd CUPAB 3MCHIIMTLCS 3a J0NOMOT0I (GINbLTPIB. 1Ie AACTh 3MOTY
HHOCTYNOBO 3MEHIYRATH KIIBbKICTh Cy/11iB. CilJ TaKkoX BpaXOBYBaTH. IO L€
Oyie 3anexard Bl pemITH KUILKOCTI CHpaB, BHACHIIOK e(eKTHBHOCTI

¢inpTpiB, TOAl sIK HeobXiaHO Oyae HaATH JIOCTAaTHBO Yacy CyaasMm JUIs
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reduction of the number of judges could probably be achicved by means of
natural reduction (retirements) or voluntary transfers.

CEPHO3HOIO PO3IIIsly ClIpaB, Y SKHX 1OPYWIYIOTbCS BXIHUBI 11PUHUMIIOBI
nutanns. Take CKOpOYeHHs KIIBKOCTI Cy/ULIB. MOMUIMBO, MOXC Oyru

FJ10CATHYTO  IISXOM  HIPUPOIHOIO  CKOPOYEHHA (Bl/IXO,ZIy Ha TlCHCiK)) abo

/I0OPOBLIBHUX 11€PEBE/ICHD.

50. Therefore. the changes envisaged in Law No. 193-1X cannot be seen as a

general reform that could justify the transfer or cven dismissals of judges
against their will.

50. OTxe, 3minn, nependaychi 3axonom Ne 193-1X He MOXHA PO31isjiaTy sk

3araibuy pedopmy. sika Molua © BUNpaBjaTH INEPEBEJICHHs 4M  HaBith
3BLILHEHHS CyJULIB IPOTH IX BOJIL.

D. Procedure of selection of Supreme Court judges

D. Ilopsiaok Bigdopy cy;u1iB BepxoHoro Cy,y

51. Both the Venice Commission and the Consultative Council of European
Judges (CCIIE) have maintained that in order not to endanger judicial
independence. evaluations and disciplinary measures and processes should
be clearly differentiated.20 Indeed. CCJE Opinion no. 17 concludes: “Some
consequences. such as the dismissal from office because of a negalive

evaluation, should be avoided for all judges who have obtuined tenure of

office, except in exceptional circumstances. 21

51. 1 Beneniiicbka xomicist. 1 KoHcynbraTHBHA pajia €BPONEHCHLKUX CYILIIB
(CCIE) crBepmky1oTh. 1110 28 TOro. 1100 He CTaBUTH 1l 3arposy
HC3A7EKHICTE CYA0BOI CUCTEMM, OUIHIOBAHHS, JIMCHMIUNIHAPHI 34X0iM Ta
1IPOLLECH MaloTh OyTH wITKO po3MmcxoBanl. Tak, y Buchnosky KPEC No |7
sa3taucHo: ,,CIJl YHUKATH JIeSIKUX HACIJIKIB, TAKUX AK 3BUILHCHHS 3 MOCA/IN

¢ YepC3 HEraTuBHE OLIHIOBAH S A BCIX C)’,‘r],,ZIiB‘ AKi OTpUMaA/IN  CTPOK

1epeOyBanHs Ha 10Ca/ll CyAjl, KPIM BUHSTKOBUX 00CTaBUH".

T

52. It is important to note that all judges of the Supreme Court already have
recently undergone an extensive process of performance evaluation of judges
and assessment of their integrity before their appointment. The judges of the
present Supreme Court have no longer been appointed by the erkhovna
Rada, but in a procedure considered by the Venice Commission to meet
European standards.

¢
52, BaxiuBo 3a3HayuTH. 1110 Bl ¢yl BepxosrHoro Cyay HeNodaBHO BKe
NPOHIIIM 4epe3 MamTabHMP  npollec OIHIOBaHHS ePEeKTHBHOCTI poboTy
CYJUIIB Ta OUIHKM IX j00pouecHOCTI Jio 1X npusHaueHHsi. Cy/yliB Uboro
Bepxosnoro Cypny Bxe npu3HadaloThess He BepxoBHowo Pajolo, a 3a
HpOUeAYporo, sKy Bedeuwificbka KoMmicig  po3risigac  BIAIIOBLAHO  JIO
JIOTpPUMaHHS €BPONEHCHKUX CTAHAPTIB.

53. As to procedural rules and guarantees, no such rules can be found in the
draft Law. According 1o Article 5 of the Final Provisions. the procedure for
the selection of judges to the cassation courts within the Supreme Court is to
be approved by the newly formed HQCJ in agreement with the HCJ. In the
absence of provisions in the Law. the newly formed HQCJ and the HCJ have
complete discretion on this procedure.

53. Ulo crocyeTnes npoueiypHuX HOPM Ta I'apaHTi, TO BOHHM Y ITPOECKTI
3akody BuacyTHIL. BitnoBisHo g0 crartl S TIpUKIHIEBHX  110J0%EHD
npoueaypa Bipdopy cyanis no Kacanifinux cyiuB y ckiani Bepxosnoro Cyny
mae Oyt 3arBepmkena 1oBocTBopeHor0 BKKC 3a noroprkennsm 3 BPI1. 3a
BLICYTHOCTI MONOXkeHb 3axkony HoBoctBopeni BKKC ta BPIT mMaiorh nosme

| IPaBo po3Cyy 1I0A0 Hi€T IPOlCIypH.

54. This raises important issues of the rule of law (absence of legal certainty)
and the separation of powers. given that the body adopting both criteria and
the procedure also applics them in individual cases. This would even allow
for ud hoc procedural rules to be adopted for a specific set of cvaluations of

judges. This may lead to arbitrariness in the evaluations.

54. Ile nopyurye BaxiMBI IMTaHHS BCPNOBEHCTBA IIpaBa (BIJICYTHICTD
NPaBoBOI BU3HAUEHOCTI) Ta MOAITY BAQIM. BPAXOBYIOYH, IO OpraH, sKui
puitMac obuaBa KpHTCpil Ta NMPpoUEypy. TAKOXK 3aCTOCOBYE TX B OKPCMHUX
Bunajikax. e HaBITh CTBOPIOE MOMIMBICTL LISl NTpoueAypHUX Hopm ad hoc
Oy 111 NpUHHATHMH Ui KOHKPETHOTO 3ax0.1y OUIHIOBaHHs cymais. Lle moxe
1IPU3BECTH JIO JOBUILHOCTI MTPH OLIHIOBaHNI.

e —

55. The procedure for evaluating the judges in this case as in all cases has to

55. Tlpouesypa oUIHIOBaNHs CY/ULIB y NbOMY Pa3i aK i y BCiX BMnajkax, mac |

Ab



be compatible with the applicable standards. Moreover. since the evaluation
procedure leads to the transfer of judges to a lower level court and even the
| dismissal of judges. the ec¢valuation must comply with the procedural
guarantees flowing from the case law of the European Court of Human.
Rights and set out infer alia in the cases Baka v. Hungary and Oleksandr
Volkov v. Ukraine.22 The procedure should be based on objective criteria,
and “should enable the judges to express their view on their own activities
and on the assessment of these activities, as well as to challenge assessments
before an independent authority or a court.”23 Rather than leaving {ull
- discretion to the HQCJ and the HCJ the existing rules should be applicable to
' the judges affected.

. . . _
6}’TI/I CYMICHOK) 13 HMHHHUMH CTaHJddpTaMHu. IIO TOro 2, OCKUIBKH nponeaypa

ONIHIOBAHNS MPH3IBOJIMTL J10 NEPEBCICHES CYJUIIB 0 CY/y HWXYOIO PiBHS 1
HaBITL 3BLABHCHHA CY/IB. OIIHIOBAHHS Mac BIINOBINATH NPOLECYaIbHUM
rapaiTisM. 110 BUIIIMBAIOTL 13 CYJ/IOBOT 11PAKTHKKH €BPONCHCLKOTO Cyay 3
1IpaB  MIOJMHM Ta BUIJIQJEHMX cepejl IHIIOro y chpasax baka nportu
Yropmmnyu Ta Onexcanapa Bonkosa nportm VYkpainn. Ilpouneunypa mac
I'PYHTYBATHCS Ha 00 €KTUBHUX KPHUTEPIAX 1 ..MA€ HAAaTH MOXIUBICTEL CY/IASIM
BHCJIOBJIIOBATH CBOXO TOYKY 30pYy IMOJO BIACHOI JISUIBHOCTI Ta OLIHKH IMX
AIN, a TaKOXK HA OCKapIKEHHs OLIHIOBAHHS /10 HE3aJ1€KHOI0 OpraHy um cyay.”
3amicTh TOoro, 106 sainumartucs Ha nosHui poscya BKKC Tta BPIL. airoui
HOPMH MaIOTh 3aCTOCOBYBATHCS JI0 CY/LB. s1Ki HOCTPaXKIAIN.

56. Procedural guarantecs for the judges concerned are particularly
- warranted in this case. According to Article 7 of the Final Provisions. the
fHQCJ would have discretion in deciding whether judges, who are not
sclected for continued service in the Supreme Court, shall be transferred to
an appellate court or not. Since the draft Law does not provide for an
alternative, it appears natural to conclude that the High Judicial Council may
choose to dismiss these judges. However. the criteria the HQCJ is supposed
| to use when deciding on the transfer are not laid down in the law. This
creates a threat to the independence of the judiciary.

56. Y nbomy pasl npoueaypHl rapasTil [Uis BUIIOBIAHUX CYJLOIB 0COOIMBO
Bulipaaani. 3riyjiHo 31 crarreio 7 llpukinuesux nonokens BKKC wmac
NOBHOBAXCHHsI Ma BUpPILIENHs NHUTaHHA, 0y.1yTh cyaai, ki He Oynn obpani
JUIs IPOJIOBXKEHHS ¢ciiy:KOu v BepxoBHomy Cv,1l. nepeBesieHl A0 anensuiinoro
cydy up Hl. OCKIJIbKM 3aKOHONPOEKT He licpeadadac aibTepPHATHBU, TO
IIPMPOAHKM € BUCHOBOK 11po Te, mo Buiua paja 11paBocyais Moxe BUPILLIATY
NUTaHls Npo 3BUIBHEHHS UMX cyauiB. OjiHAK kpuTepil, sKi lepenbaueHo
BukopucroyBath BKKC 1npu npuiiHSTTI pllieHHS 1IpO NEPEeBEACHHS, HE
riepe;/10auen] 3akoHoM. 1le cTRopio€ 3arpo3y 11¢3a1e)KHOCTI CyAIBHUIITBA.

; 57. The only criteria for selection mentioned in Law No. 193-IX
. “professional competence. ethics and integrity” are not detailed enough for
' their application in practice. By giving the HQC (under the control of the
1HJC) the competence to specify the criteria (as part of the procedure) within
this wide framework and then to apply these criteria, Article 7 of the Final
Provisions provides to the HQC very wide discretion. which is not
compatible with the principle of judicial independence and the irremovability
of judges. 1f a re-evaluation of some judges of the Supreme Court were
indecd undertaken. at least the substantive evaluation criteria should be the
“same as those that alrcady exist under the law in order to avoid
_arbitrariness.24

57. €uunl KpuTepil BiuOopy. 3azHauyeni y 3axoni Ne 193-IX _Ilpodeciiina
KOMII@TCHTHICTB, €THKA Ta 100pOoYecHICT . He0CTaTHRO AeTani30Bani juis X
3actocyBannss Ha npaxtuul. Hazparoun BKKC (nin xomrposiem  BPIT)
KOMIICTEHIIIO BU3HAUATH KPUTEpiT (SK HacTHlY NPOUEAYPH) ¥ UMX IUPOKHX
Meax. d NOTIM 3aCTOCOBYBATH Il KpuTepil. c1arts 7 [IpuKiHIIEBUX 110JI0KEHE
Hagac BKKC nyxe mupoxkuli poscyld. 11O HECyMICHE 3  IPHHIMIIOM
HE3AICKHOCTI CYJUIIBCHKOT HE3TIEKHOCTI Ta HC3MIHIOBAHOCTI  CY/UIIB. SIKIno
6 Juficiio OyJIO NPOBEIEHO HOBE OITHIOBAMIS ICAKUX CyaaiB Bepxosnoro
Cyiy. 1puHaMHI DpeJIMETHI KpHUTEpIl OlLHIOBAHHS MarTh OVTH TakUMH
caMMMN, K 1 Ti, IKI BXKE ICHYIOTH 3TIHO 3 3aKK01HOM. 11106 YHHKHYTH CBaBiLIsL.

»587 The delegation of the Venice Commission learned that the authorities
. complained that in the evaluation procedure. judges were appointed who did
- not fulfil the criteria of the process. In 44 cases, the recommendations of the

58. Jlcaerauis Benenifichbkol komicii gizHanacs. 110 Biaja cKapXuiacs, 1o 3a
IPOIC/IyPOIO  OWIHIOBAHHSI Tpu3HAYalMCs CY)UI. sKi  He  Bianosiganu

kpuicepism npouecy. Y 44 Bunaaxkax pexomenjauii Pajy  rpoMaichKoi |

)
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i[ Public Integrity Council25 were overruled by a qualified majority within the
i HQCJ and in some cases the Public Integrity Council provided —additional
{information" without giving a negative rccommendation. expressing the
‘ hope that the HQCI s investigation mto this information would lead to a

| rejection of the candidates.

n006poyecHOCT! OyiIM ckacoBani kpaiidikoBanow OLbulicio y ckiani BKKC

i
i
I

a B JICIKKMX BHNaJKax Paaa rpova/ichkol 1006podecHoOCT] Hajaua L, J0aTKOBY |

HpopMaiio”™,  He  JaouM  HCTaTHBHOT - PEeKOMEn;anii,

croAiBaHis. 10 poscnigypanns nici indopmanii BKKC Gyae npussoanty 1o |

BIAMOBMH KanJunaaram.

BUCJIOBIIOIOYM |

|

59. The interlocutors of the Venice Commission complained about the
- application of this procedure by the HQCJ in these cases only. Nonctheless,
the Final Provisions provide for a completely new selection procedure for all
judges of the Supreme Court.

59. CuisposmoBnukn BeHeniiichkol Komicil CKapKHMIuCs Ha 3aCTOCYBaHHS
wiei ppoueaypu BKKC nwmme y unmx Bunmamxkax. A Brim, [IpuxiHuesi
TOJIOXKEHHS Tiepe1bavaroTh abCcoJIOTHO HOBHH NOpsiok BiAGOpY i Bcix
cy,uuB BepxosHoro Cyny.

00. The evaluation of judges is normally intended as a means to improve the
judge’s work and as a means to decide on the promotion of judges. In the
case of a promotion. a negative outcome of the evaluation means that the
status guo applies. In this case. the evaluation 1s meant to decide between the
P status guo and what is effectively a demotion of the judge to a lower court
"and which may entail a transfer to a diffcrent part of the country or cven
dismissal. While not formally a disciplinary measure, a negative result of the
cvaluation procedure entails negative consequences for the judges’
irremovability and security of tenure. which 1s an effect that resembles the
effect of disciplinary sanctions. Moreover. unlike disciplinary measures
. which are based on specific violations. the evaluation criteria are general and
| leave a wide margin of discretion to the evaluating body. The process. as set
out in Law No. 193-IX. instead amounts to a vetting of the judges of the
‘ Supreme Court. A large number of the judges of the Supreme Court were
I appointed only this year. It therefore scems premature to evaluate their
| record.

|

60. Oulnka cyaliB. K NpPaBuiio. TNpU3HAYEHA 9K 3acid s monimiueHns
poboTy VAL Ta AKX 3aci0 NPUHHSATTS PIILEHHS NPO 1111BUILEHHs KBalipixailii
cyamus. o crocyerbes npocyBanHs N0 ciykOi. HeraTUBHMH pes3ynbTar
OLLIHIOBAHHS O3Ha4ac. 110 3aCTOCOBYETLCS sfalus quo. Y 1boMmy pasi
OLIIOBANHSA MacC Ha MET] BU3HAUUTUCL MDK SIG/US quo Ta TUM, 1O PaKTHUHO ¢
NEPEBEACHHIM CYIUIL IO HUKYOT IHCTAHILIT 1 MOKE TPU3BECTH JI0 NEPEBEACHHS
B 1HI1Y YaCTHHY KpaiHu abo HaBiTL 3BUILHEHHs 3 nocaan. Xoua, He Oyayun
GopManLHMM TUCHUILTIHAPHUM 3aX0JI0M. HETAaTUBHUH pe3ysibTar npoueaypu
OUIHIOBANHA TATHE 38 COOOIO0 HEraTHBHI HACITIIKY JIITST He3MIHIOBAHOCTI CY1LIB
Ta 1X Oesnexy nepedyBaiiHs Ha NOCall. a camMe ¢ HACHIKOM, SKHI Majlo YHM
BUIPI3HACTLCS BLL T AMCUMIINIIHAPHUX CaHKLIK. /1o Toro sk, Ha Biaminy Bin
AMCIMIUIHAPHUX 3aXO0AIB, Kl IDYHTYIOTbCSI Ha KOHKPETHHX I1OPYIIEHHSX.
KpUTEPil OLINIOBAHHS € 3arajbHUMM 1 3aIMINANTL LIMPOKUE poscyn s
oprany. sKMH IpOBOJAMTL OLIHIOBaHHA. Haromicts npoiiec, nepenbauenuit
3axkonom N 193-IX, osnavac nepesipky cy/uiiB Bepxoshoro Cyay. Benuka
KIILKICTL cyjuliB Bepxosnoro Cyjy Oyna npH3HaucHa JIMLIE 1BLOTO POKY.
Tomy 31acThCs, 1110 OLIHIOBATH iX AISUILHICTD NCPEI4acHo.

fp(ﬂ. In addition. this raises a serious constitutional issue as the transfer and
| dismissal of judges is a competence of the HIC according to the Article 131
of the Constitution. While Section 5 of the I'inal Provisions of Law No. 193- }
- IX provide for the approval of the procedurc for the selection by the HJC. the
transfer — and possible dismissal — of Jower rated judges is done by the |
11QCJ alone. The approval of the procedure by the HIC cannot replace its

~competence to decide on transfer and dismissal in each case. It may be for

* the Constitutional Court to examine the constitutionality of this provision. J

61. Kpim Toro, e BHKIMKAc cepHo3He KOHCTHTYIHNE NUTAHHS. OCKIiIbKH
nepese/lcHid Ta 3BUILHCHHSL CyAldiB € komiierenuicro BPIT BianosinHo no
crarti 131 Koncturynii. Xoua posain 5 Tlpukinnesnx nonoxenn 3akony Ne
193-1X nependavac 3atsepxkends nopsiky sindopy BPILL nepesenenns ta
MOMIMBC 3BIJILHEHHS! CV/IIIB HWIKYOT xareropil saiicnioe Tiskun BKKC.
3arsep;okennst BPIH upouenypu He Moske 3aMiHUTH 1T KOMIETEHUIIO
YXBAIIOBATH PIIIEHHA NPO NEPEBEACHHS Ta 3BLILHCHHS 3 [OCAAN Y KOXHOMY

sunia;iky. Koncturynidinuii Cys MOXe NepeBIpUTH KOHCTHTYHIHHICTL 1BLOrO
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ITOJIOYKCEHHA.

62. To conclude, the Venice Commission is of the opinion that subjecting all -

judges of the Supreme Cowrt to a new selection procedure when there arc

complaints about the appointment of some judges only effectively amounts
to a second vetting, which is not justified and clearly not proportionate. If
there really had been problems in the application of the procedure of
appointments of judges. the recommendations of the Public Integrity Council
should provide sufficient indications as to which cases would need to be
reviewed on an individual basis.

62. Ha 3axinyenns Benenificbxa KoMicis BBaXkae, 110 lijlaBaTy BCIX CY1IB
Bepxosnoro Cyjiy HOBIH nponeaypi BLIOOPY. KO € CKapru Ha NpU3HAueH s
JACAKMX  cy)LUIB. (aKTHYHO ¢ PIBHO3ZHAYHUM JIPYrOMY BiiOOpy. 1O He ¢

BUIIPABJIaHUM 1 SBHO HCHPONOPUIMHMM. SIKLIO Y 3aCTOCYBAaHHI 11pouEaYypH |

NPU3HAUeHHs CYAJIB CTpaB/l BWHMKIW I11pobiiemu, pexomenzauii Paju
IrpOMaJIChKOT JJOOPOUECHOCTI MatOTh MICTHTH JIOCTATHLO CBIAYEHDL LIOAO TOIO.
SIKI CTIpaBy MOTPIOHO PO3IAJATH B IHAUBIAYAILHOMY HOPSAKY.

V. Disciplinary proceedings —

V. JucuniiinapHe NpoBaKedHsA

" A. Judges’ discipline

63. According to the LHCJ of 2016. disciplinary proceedings against judges
are within the powers of the HCJ, and will be carried out by disciplinary
chambers, the majority of which should be made up of judges. In general, the
existing procedure on judicial discipline was considered to be aligned with
applicable standards, and, if correctly implemented. it should provide a more
adequate balance between judicial independence and accountability.

A. Jucunnjiina cyuiis

63. Bianosiano jgo 3axon No 1798 2016 poky aucumitinapue HpOBamlceHu;
CTOCOBHO CY/MUIIB HAJEXUTH JO ToBHOBaxKeHb BPIT 1 3aificHioBatHMeThCs
JIMCUMILITHAPHUMU NTanaramMmy, OlIbIICTb 3 AKNX MaIOTh CIGIANATHCS 13 CYIIIB.
3araJloM ICHyIoua I1poLEe/lypa ILOJ0 CY/UIIBCLKOT AUCIMILIIHM BBAXKATACS |
IIPUBEJICHOIO Y BITOBIIHICTD 13 YHHHMMH CTalAapTamMy i. sIKIO NPABUILHO X
3aCTOCOBYBATH. BOHA Mae 3abe3neudTH OIIbll ajekBaTHUR OanaHc Mix
CYJULIBCLKOIO HE3aJICHKHICTDL Ta NIJI3BITHICTIO.

64. Law No. 193-IX introduces drastically reduced deadlines for disciplinary
proceedings (Articles 50 and 51 LHCIJ). they allow for proceedings in
absentia of the judge even when the judge concerned can justify his/her
absence (Article 47(3) LHCJ) and disciplinary proceedings can be initiated
anonymously (Article 42(1) LHCJ).

64. 3axon Ne 193-IX nepeabaqac pajlMKaiLHO — CKOPOYEHI  CTPOKH
AMCLMIIIHapHoro nposamkenus (ctarri 50 ta 51 3akouy Ne 1798), Bouu
JIO3BOJISIIOTEL 1IPOBOJAUTH CTOCOBHO CYJUAI 1IPOBA/DKCHHS in absentia, HaBITh
KO BIATIOBUIHMH CY[U1s MOXE OOrpyHTYBaTH HOro BiACYTHICTH (cTarts 47
(3) 3axony Ne 1798), a ancuuniiinapie npoBajpkeHHs Modxe 6yTu ininifioBato
koH(hreniiio (ctarrsa 42 (1) 3akony Ne 1798).

judges. but also for the HJC to prepare properly.

65. The new shortened deadlines for disciplinary proceedings do not seem to

be realistic. Notably, leaving to the judges only three days to prepare their
reply to allegations is clearly too short. These shortened deadlines could

casily result in unjustified decisions due to a lack of time on the side of the

65. HoBi ckopoveH! CTPOKM AMCIMILIIHADHOIO MPOBA/DKEHNS HE 3Ma0ThCs
peallicTHUHUMU. 30KpeMa, 3alluiaTi CyJUIIM SIMLIC TPU AHI s NiArOTOBKU
BLOBIjIi Ha 3BUNYBauyeliid, OYEBWAHO. — 3aHAATO KOPOTKHH cTpok. Ili
CKOPOUEH] CTPOKM MOXYTh JIEFKO NPH3BECTH J0 HCOOIPYHTOBAaHMX pIlICHb
yepe3 Opak 1acy y cy/UB. @ TaKOXK HAeXKHOT 111110ToBKH BPII.

66. I'liminating the possibility of postponing the hearing on disciplinary

~liability. even if the absence of a judge is justified. and then to conduct

proceedings in absentia clearly contradicts the right to a fair trial under |
Article 6 ECHR. It is regrettable that the legislator excluded paragraph 4
which provided that. if the judge is not ablc to participate in the session of |

66. Buiioyelns MOJICIHBOCTI TIEPEHECCHILsS CITYXaHHs 1010 JIMCIUINIHApHOT
BLINOBLAILHOCTI, HABITH K10 BIACYTHICTH CYJUL € 06IPYITOBAHOIO, a OTIM
1IPOBEJAEHHS]  TIPOBAJUKCHHS in  absentic  sIBHO CcynepeunTh IpaBy Ha
CIpaBe/UIMBHA  cya  BLanosyano mo  crarri 6 CCIUL  Tlpukpo, wmo

—

3aKOHOJaBellb BUAYYMB IIYHKT 4, sikuil niepe;10auag, 1o, sKkio Cyais He MO)KGJ
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the disciplinary chamber for valid reasons, s/he can require to postpone the
disciplinary review once, as this provision was a sound basis for ensuring on
the one hand the respect of the right of the judges and celerity of the
procedure on the other hand.

| Opary y4acTb y 3acilaHH] AMCLMIIIINAPHOT aJIaTH 3 MOBAKHUX TIPUUYMH, BOHA

|/ BiH MOXC KJONOTAaTH MPO MEPCHCCeHHs AMCUMITTIHAPHOIO TICPEriisiiy 0AMH

- pa3. OCKLILKH JIC HOAOMKEHHs OyJ0 MIIHOI0 OCHOBOIO /Lis 3a0C3TIeucHHs, 3

- OJIHOIO OOKY. HOBAI'M JIO 1IPaB CY/ULIB Ta YACTOTH (HIBWIKOCTIL. JOTPUMAHHS)
POLEAYPH. 3 1HIIIOTO.

67. Specding up disciplinary proceedings is certainly a valid purposc of
amendments. However., the rights of the judge concerned to properly prepare
have to be respected. Instead. the procedure should be accelerated by
reducing the cxcessive number of remedies available: against disciplinary
decisions of the HCJ. an appeal should lie directly with the Supreme Court
and not with the still unreformed Kyiv City Administrative Court.

67. TlpucKopeHHs JUCIMUILIIHAPHOI'O 11POBAaJDKEHHS, 0e3yMOBHO, € JIIHCHOIO
MeTor 3MiH. OjHaK mpaBa Cy/yll. SIKOI'O 1€ CTOCYCThCS. Ha HaJeKHY
MIJArOTOBKY MaloTh JOTpUMYBaTHCs. HaToMICTL mpoueaypy ciijl IIPpUCKOPHTH,
3MEHIIMBILM  HAJMIPHY KUIBKICThL JIOCTYIIHMX 3aCO0IB  3aXUCTY: IpOTH
qvctumnaiHapiux pimienb BPIT aneasiis mae nmoaasarues 6c¢3nocepeaHbo 10
Bepxosnoro Cyi1y. a He a0 e He pedopMoBaHoro  OKPyKHOTO
QJIMIHICTPATHBHOI'O cyay Mmicta Kuega.

B. Discipline of members of the HCJ and the HQCJ

B. Inciunaina yaenis BPIO ra BKKC

68. Article 24(3) LHCJ provides that the decision to dismiss a member of the
HCJ shall be adopted within five days from the submission of the request by
the Integrity and Lthics Board. The same paragraph provides that the
decision to dismiss a member 1s considered to be adopted, if it is not rejected
at a joint meeting of the High Council of Justice and members of Integrity

and Lthics Board: “4 decision to dismiss a member of the High Council of

Justice is considered to be adopted if the submission will not be rejected at a
Joint meeting of the High Council of Justice and the Integrity and Ethics
Board by a majority vote of the meeting participants. provided that at least
nwo international experts - members of the Integriny and Ethics Board have
voted for it

08. Crarrsa 24 (3) 3akony Ne 1798 — VIII nependauac. mio pinienus npo
3BlIbHEHHs uwicHa BPIO npuiMacTbes NPOTSroM 11°8TH B 3 MOMEHTY
nojadus 3anuty KoMmiTeToM 3 NnHTaHb JOOPOUECHOCTI Ta €THKU. Y LHLOMY
caMOMY IIYHKTI liepeadayeHo, 110 pILIEHHS Mpo 3BUILHEGHHS  4jieHa
BBAXAETLCA 1IPUHHSTUM, SKILIO BOHO He Oy/je BIIXHICHO Ha CHiIbHOMY
3acijiaHdl Bumol pajau npabocyiis ta wieHIB Paau 3 nutaHb j100povecHOCT]
Ta erdku: PilleHHs 0po 3BUIBHEHHS uilcHa Buuniol paam npasocymis
BBKAETBCA NPUHHATUM, SKIIO NOJaHHS HE OyJIe BUIXMICHE Ha CHiJILHOMY
3acigadHi Bunioi paju npasocyaas ta Komicii 3 nuranb 100podYecHOCTI Ta
eTUKM OUILIICTIO TOJIOCIB  YYACHUKIB 3aCiJaHHs 32 VMOBH. IO 33 L
MPOroaoCyBalio HPUHANMHI JBa MDKHApOJIHI ckcnepru — wienn Kowicii 3
ITMTaHb JJOOPOUECHOCT] Ta €TUKU."

69. The same procedure is applied for the members of the HQCJ. They can
be dismissed by a majority vote of the HCJ upon the proposal of the Integrity
and I-thics Commission.

69. s cama npouenypa 3actocoByerbest 1 i unedis BKKC. Bouu moxyrsb
Oy11 3simbHeni OLIbInicTIO rojocis BPIT 3a nponosuunieio Komicil 3 nurays
JOOPOYCCHOCT Ta CTUKHU.

70. The Ukrainian Constitution is silent on the issue which body is
competent 1o dismiss a member of the HCJ and on what grounds. Such a
competence can in general be established through ordinary law. It is
welcome that the HCJ is in charge of dismissing its members but there are
several procedural flaws.

70. Koncruryniss Yipaiiu He MICTHTL MOJOXKECHHS L10j10 TOIO. SIKUH opran
Mac 11paBo 3BUIbHATH ulena BPII Ta Ha gkux niacrasax. Taka KOMIcTcHitis
B3araii Moxxe OyTH BCTAHOBJICHA 3BMUYalHKM 3akoHOM. Caiy sivatu, mo BPII
BIJITOBLIAE 3a 3BIJIbHEHHS CBOIX UJIEHIB, ajle € KiNbKa pOoHe/YPHHUX HEJ0MIKIB

71. The term of five days for making decision on dismissal is clearly too

| 71. Crpox y 1'siTh JHIB JUIsL IIPUAHATTS PIIIEHHS NP0 3BLILHEHHS — SBHO
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short. This system entails the risk of circumventing the powers of a

constitutional body such as the HCJ. These changes could affect the balance :

between the bodies.

3a11a,1T0 KOPOTKUH. L5t cucTeMa 1s1He 3a cob010 pU3UK OOINTH TOBHOBAXKCHIIS
TAKOro KolCcTHTYniidHoro oprandy. sk BPIT. 11i 3MiHM MOXYTh BIUIMHYTH Ha
PIBHOBAry M’k OpPraHam.

72. Even more problematic is the choice to establish a presumption for
dismissal of the members of the High Council of Justice. A simple proposal
for dismissal by the Integrity and l:thics Board leads to dismissal unless a
majority of the HIC votes against. This voting rule gives excessive power 10
the Integrity and Ethics Board and might be unconstitutional.

72, lle O61abm npobaeMaTHyHUM ¢ BHOIP  BCTAHOBICHHS  NIpe3ymuIlii
3BUILHCHHS  4IEHIB Buuol paanm npasocymis. llpocra npomosuuis mpo
3BLIbHEHHs1 KOMITeTOM 3 IHTaHb A00POYECHOCT] Ta €TUKH IPU3BOAUTL )10
3BLAbHEHHS, sIKIo Oinbwicts BPIT me mporosnocye npotu. Il HopMa 1mono
FOJIOCYBAHHS Ha/1lJIsle HAAMIPHOIO Biaao10 Pajy 3 nuTanb 106pouecHoCTi Ta
€THKH 1 MOKe OYTH HEKOHCTUTYIIHHOIO.

73. Furthermore. doubts arise as concerns to a possible double voting of the
members of the Integrity and Iithic Commission (as members of that
Commission but also as members of 11CJ). The situation is not clearly
regulated by law. The vote of these members in the HCJ on their own
proposal should be excluded. A similar problem was identified by the
European Court of Human Rights in the case Oleksandr Volkov v.
Ukraine 26

73. KpiM  TOro. BHMHMKAIOTHL CYMHIBH 111010 MOJIMBOIO TNOABIHHOTO
rojocysanis wieHiB Komicli 3 nUTaHb J00pOYCCHOCT] Ta €THKU (SK WIEHIB
mict Kowmicil, aie rakox sax uienis BPIT). Curyailis 3akoHOM 4iTKO He
BperyiboBana. l'osocyBanns uux uwienis y BPII 3a BnacHowo nponosuuicro
CJIJL BUKIIIOUYMTH. Analloriuny npoblieMy BU3HAUMB CBPONEHChKUH CyA 3 11paB
moAMHM y cnpasi ..Onexcanip Bonkos npotu Ykpaiuu®.

74. The new procedure for dismissing a member of the HCJ lowers the

- threshold of dismissal 1 a way which may prove detrimental to the

independence of this constitutional body. Whether these changes are
unconstitutional will have to be determined by the Constitutional Court.

74. llou# nopsaok 3suibHeHAA wiena BPIT 3rMyc nopir 3BinbHEHHsS Takum
YHHOM. 110 MOXE€ TIIPU3BECTH JIO MIKOAM JUI8  HE3AJIEKHOCTI  1BOTO
KoHCTHTYUlHHOro  oprany. Koncruryuilinmih Cyn  VYipaiun wmac  OyTn
BH3HAUYEHO, YU € Ll 3MIHA HEKOHCTUTYUIMHUMH.

VI. Other issues — remuneration

V1. Inmi nutanHs - BUHaropoja

75. The amendment to Article 135 reduces the salary for a judge of the
Supreme Court from 75 to 55 subsistence minimums. This is a reduction of
27 per cent. The salaries of other categories of judges are maintained at the
same level. The delegation of the Venice Commission learned that
depending on the experience of the Supreme Court judges. their salaries start
at some 8000 Furos and can easily exceed 10.000 Euros. The average salary
in Ukraine is some 250 Euros. The salarics of judges were set deliberately
high. in order to shield them from the temptation of corruption.

75. 3minaMu 10 cTartt 135 3uMkeno BUHaropojy cyal Bepxosuoro Cynay 3
75 10 55 npoxurkoBuX MiHIMyMIB. lle ¢ 3meHmmennsM Ha 27 BIACOTKIB.
Bunaroposia iHIIMX KaTeropidl CyAliB 3alMINAcThCs HAa KOIMIIHLOMY PiBHI.
Henerams Benenificbkol KOMIcIT BCTAaHOBMIA, IO 3&1€KHO BIJl HOCBILY
cynaiB Bepxosnoro Cyay iX Buparopoja paxycrbes npubnmsno sig 8000
€Bpo 1 Moxe nerko nepesuutysaty 10 000 espo. Cepenns 3apobiTHa miatra B
Yxpaini cranosuTs 0113bK0 250 eBpo. Bunaropoja cyanis 6ysia Bcranossiena
CBIAOMO BHCOKO10. 11100 3aXHUCTHTH iX BIJl CIIOKYCH KOPYNILii.

76. Whether or not the reduction of a judge’s salary is compatible with
judicial independence depends on several factors. One factor is the actual
minimum level of the salary. CM Recommendation (2010)12 par. 57
maintains that “An adequute level of remuneration is a key element in the
Jight uguinst corvuption of judges and aims ai shielding them from any such

76. Sk 3MEHIIICHHS BHNArOJOpPH CYAAl, Tak 1 CYIUIIBCbKA HC3AICKHICTh
3A1EXKUTh  BLL  Kiibkox  daxrtopiB. OnHUM 13 dakropiB ¢ dakTudHuit
MIHIMabHUH piBeHb 3apoliTHOT muatv. Y nyHkTi 57 Pexomenpanii KM
(2010)12 3a3nHaveno, WO ,.aJIeKBATHUH PIBEHb BHHATOPOAM ¢ KIIOUOBUM
ejeMeHTOM Y OopoTh0l 3 KOPYMIUICIO CYJJIB 1 Mac Ha MeTl 3aXMCTUTH 1X Bij




19

attempts. 27 Trrespective of the relative size of the reduction of the salary, 1t
should not fall below what in Ukraine may be considered an adequate level
for a judge in the highest court of the land.

Oyib-skux  moaidnunx  ¢npob™.  Hesanmexno B BIIHOCHOIO — posmipy
3MEHIICHHS] BUHAIOPOM CY/ULI BOHA HE Mac ONYCKATHCS HUIKYE PiBHS, KUl B

- Vxpaiil MOXKEe BBAKATHCS @IeKBAaTHUM PIBHEM s CY/UT Y HAUBMLIOMY CYi

JICPIKABH.

77. A second factor for considering a reduction of a judges™ salary is whether
or not such a cut is part of a general reform or if it is directed against judges
in general or against specific judges. The remuneration of judges at an

adequate level is closely linked to judges™ safety of tenure and
irremovability. which arc both important for protecting judicial

independence. However, a reduction of judges™ salaries is not in itself
incompatible with judicial independence. CM Recommendation (2010)12
par. 57 states: “Public policies aiming at the general reduction of civil
servants’ remuneration are nol in contradiction with the requirement (0
avoid reducing specifically judges’ remuneration”. A reduction of the
remuneration for a specific group of judges only. will casily infringe judicial
independence.28 In this case. the reduction is specifically directed at the
judges of the Supreme Court only.

77. Hpyrum (aktopom po3lrnsay NHTAHHS UPO 3MEHIICHHS BUHArOPOIU
CYULIB € Te. YW € TaKe 3MEHINEHHs YacTHHOIO 3arajibHol pe)opMM UM BOHA
CIpsIMOBaHa MPOTH  CY/UIIB  3arajloM YW IIPOTH  KOMKPETHWMX  CYJLILIB.
Bunaropojia cynlB Ha Hale)KHOMY PpIBHI TICHO moB'si3aHa i3 OC3MeK00
nepeOYBaHHS Ha 1OCAJl Ta HE3MIBIOBAHICTIO CYJJIIB, 110 MAlOTh Ba)K/IMBE

3HAQYEHHsl I 3dXMCTY  CY/IBCHKOT  HezasieskHocTi. Onnax  3HMIKEHHS
BUHAIrOpOJM Cy/ULB  €amo 110 cobl HE € CYMICHMUM 13  CY/ULIBCHKOIO
nezanexnicrio. Y nynuxti 57 Pexomenganii KM (2010)12  3a3naueHo:

SJepkapHa 1oniTHka. clupsgMoBana Ha 3arajbBC 3HMKEHHs OIl1aTh npaili
ACPKABHUX  CAy)KOOBUIB. HE CYNEpPeyMTh BWUMO3l YHHKATH  3HMIDKEHHS
KOHKPETHUX BHHAIOPOA Cy/iaiB". 3HMIKEHHS BHHArOpOAM JIMILE /1St 11EBHOT
rpynu  Cy)UliB, 0€3CYMHIBHO, HNOPYIIMTbL CYULIBCLKY. Y HLOMY BHHAAKY
3HIDKEHHA CHeLiaibllo CpsiMOBaHe Jiule Ha cyjuliB Bepxosroro Cy1y.

78. The salary of judges is not only an element in judicial independence. A
reduction of the remuneration of judges may lead to a risk of corruption and
it reduces the attractivity of the position as it has an incidence on the
willingness of candidates to apply and for sitting judges to stay in the
profession.

78. Buparopoja cy/UlIB € He JIMIIE €NEMEHTOM CYIIBCHKOT He3alle/lIkocTl.
3HMIKCHHS BUHATOPOjIM CYAMIB MOJKE NMPU3BECTH /10 PU3MKY KOpYHILT 1 1e
3MEHIUUTL NPHUBAOJIUBICTL 3alMaHOl MOCaAM, OCKIILKM BIUIMHE Ha Oa)kaHHs
KaHM1aT1B 110/1aBaTH 3as8BU. a JII0UMX CYAIB 3aIMIIATHCS HA rTocai Cy .

79. Finally. by removing Scctions 22 and 23 of the Final and Transitional
Provisions of the LJSS, Law No. 193-IX attributes the same salary to all
judges. not only to those who passed the re-appointment procedure under the
2016 amendments. The difference in salaries between re-appointed judges
and others is indced a problem. However, it should be solved by finalising
re-evaluation procedure rather than by giving the same salary to the
“unreformed™ judges. especially those who refused to participate in the
procedure and whose tenure should be terminated.

79. Hapenri. BUKiIoucHHsAM po3auiB 22 ta 23 1IpukiHUeBUX Ta 1epexijiHuX
NOJIOYKEHDL 3aKOHY Y KpaiHM NPo CyN0YCTpid Ta craryc cyuaiB, 3axon Ne 193-
IX nepcinbavac o HAKOBY BWHArOpOJY BCIM CYJJISM. @ HE JIMIIC THUM. XTO
[IPOMLIOB 1IPONE/YPY NOBTOPHOIO NPU3HAYEHHS BLANOBIAHO g0 3Min 2016
poxy. Pi31iniis y po3mipi BUHAropou MK IIOBTOPHO NPU3HAUEHUMHU CVUISMHU
Ta IHWWMU 1ilicHo € npobaemoro. Oanaxk ne Mac OyTH BUPILLCHO HLISXOM
JI0ONPALIOBAHHS HIPOLEAYPH 1IOBTOPHOTO OLITIOBANI. 4 HE HUIIXOM Ha/laHHS
1aKOT K BHHArOPOAH .HCpehOPMOBAHUM™ CYISM. OCOOIMBO THM. XTO
BIAMOBHBCS OpaTH yuacTh V DpoLeaypl Ta CTPOK repeOyBaHHs na 1n1oca i sikux
Ma€e OYTH PHITUHEHHH.

VII. Conclusion

VII. BucHoBok

80. The stability of the judicial system and its independence are closely

80. CrabinbHicTb CY/IOBOI  CHCTEMH Ta i1 HC3aIeXHICTL  TICHO
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interrelated. Citizens™ trust in the judiciary can grow only within a stable
constitutional and legislative framework. Following a previous constitutional
reform and a thorough vetting process. Law No. 193-1X introduces a number

i

of additional radical changes to the judiciary of Ukraine. It provides new ;

rules on the structure and role of HCJ and on the composition and status of

HQCT (which has already been dissolved dismissed with the entry into force
of the Law), reduces the number of judges of the Supreme Court by half and
it introduces strict rules on disciplinary measures for judges and the members
of the HCJ and the HQCJ.

B3a€MOII0B si3ani. JloBipa rpoMalisii 10 CYJIBHHLITBA MOXE 3pOCTaTH JIMIIE B
ymMoBax  C€rablLIbHOT  KOHCTHTYWIHNOT  Ta  3akonojasuol  Oasu. Ilicis
HONEPEAHBOT KOHCTUTYIIHHOT pedopMu Ta PeTesibHOro JPOLECY NepeBipky
3axon No 193-1X BHOCHTH HM3KY [10aTKOBUX PAJHKATLHUX 3MIH JIO CYL0BOT

- cuctemn Yxpainu. Bin nepenbauac HOBI IpaBHIA MO0 CTPYKTYPH Ta pouti

BPI1, a Takox mono cxnany ta crarycy BKKC (sxa Bxe 6yia posnyuleHa
nicns HabpaHHsA UMHHOCTI 3aKOHOM), CKOpOUYye BIBIYi KiLKICTHL CymaiB
Bepxosnoro Cyay Ta 3anpoba/pKye CyBOpI IpaBMia 1HOA0 JAHUCIMTIIHADHUX
3ax011B juist cyuiB Ta wienis BPIT ta BKKC.

81. The Commission welcomes that the project to subject the heads of the
HQCT and heads of the State Judicial Administration acting between 2013
and 2019 to the Law on Purification of Government™ (lustration) was
abandoned.

81. Kowmicis BiTae. 1O NpoOeKT 110,10 BigHeceHHs KepiBnukis BKKC Ta
JlepaxaBnoi cynoBoi aaMinicTpanii. ki i Mk 2013 ta 2019 poxamu. j10
BiIanHs 3akony VYkpainu .llpo ouninenns Biaaqm  (nocrtpauis)” Oy
CKacoBaHWH.

82. The Venice Commission welcomes that the Law No. 193-IX simplifics
the system of judicial administration by bringing closer the HCJ and the
HQCIJ. In the long term. a merger of the HQCJ into the HCJ could be
envisaged.

82. Beneuiiichka xomicis Bitac, no 3akon Ne 193-IX cnpouye cucremy
CYAAIBCHKOTO aAMIHICTpYyBaHHs nuisxom 30imxkenns BPIT ta BKKC. V
JIOBIOCTPOKOBIH 11€pCNIEKTHB] MO)KHa Oysno O rnepeidauynTu NpHeHaHs
BKKC no BPIIL

83. The Venice Commission takes good note that the governmental majority
seems 10 bc open to further changes in the judicial system to remove
shortcomings in Law No. 193-1X, which was adopted in a very speedy
procedure. without sufficiently taking into account the view of all relevant
stakeholders. However. the Commission is deeply worried that the [Law may
lead to major changes in the composition of the Supreme Court following a
change of the political majority. The Supreme Court was comprehensively
reformed based on legislation adopted by the previous Verkhovna Rada.
Doing so again, following elections, sends a message both to the judges and
to the general public that it depends on the will of the respective majority in
parliament whether judges of the highest court may stay in office or not. This
is an obvious threat to their independence and 1o the role of judiciary in the
light of Article 6 ECHR.

83. Benewilicbka KOMiCIs NO3MTHUBHO 3a3Hayac, L0 YpsjaoBa OiLILIIICTD.
30a€ThCs, BUIKPUTA /10 NOJAXILIIUX 3MIH Y CYAOBIH CHCTEMI /ISl yCyHCHIIS
nenonikis y 3akoni Ne 193-1X. axuit Oyj10 npuiHATO 3a jnyie MPUCKOPEHOIO
NpoLeaypolo Ta ©0e3 J0CTaTHLOIO BPaXyBaHHs JYMKH YCiX BIAJIOBIAHHX
3alliKaBiaeHux cTopid. Onnak Kowmicis nimboko ¢typboBana THM, 110 3aKOH
MOYKE 1IPU3BECTH 10 cepHo3HMX 3Min Y ckuaai Bepxosroro Cyay micis 3minm
noiTHunoi OLibocTi. Bepxosuuit Cya BceOIYHO pedopMyBaBCs Ha OCHOBI
3aKOHOJABCTBA. TNPUMHATOrO 110Nepeanbord BepxosHowo Pajoro Vipainu.
Ilosroprotoun ue micas Bubopis. BepxoBha Paja Yxpaiuu indopmyc sk
CYAIB, TaK 1 HUPOKY IPOMAICHKOCTh, 1O B BOJI BI/IMOBLAHOT OLILIIOCT] B
napiamMelTi 3aIKUTL, 9 MOKYThH CY/ULl BHITIOFO CY/IY 3alMluaTHCs Ha 110¢a)l
un Hi. Ile oueBnana 3arpo3a s NE3IEKHOCTI CyAIBIMUTBA Ta HOTO PO v
cBiTai ct1arti 6 €CIJTL

84. A reform of the Supreme Court can and even should be undertaken once
its huge casc-load has been reduced. Introducing filters for access to the
Supreme Court with the purpose of replacing the comprehensive review that
it currently exercises. arc indecd valid goals and can be pursued as soon as

84. Peopma Bepxosnoro Cyiy mMoxe i HaBiTh Mac OyTH 3aificHena nicis
3MEHILEHHs BEAMYE3HOT KUILKICTI clipaB. BBeneHHs QilbTpiB aist 10CTYNY J10
Bepxosnoro Cyay 3 METOI 3aMiNKM BCEOXOIIIOIOYOI 1IEPEBIPKH, SKY Bill 3apa3
3AIACHIOE. € PEeallbHOI0 METOK). sIKOT MOKe OYTH JIOCATHYTO. SIK TiJIbKH CYJIH

e/s
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1

the first and second instance courts have been reformed. The main problem | nepuiol Ta apyroi incTanuii OyiyTs pedopmoani. OcHorHa npobiema 3miH. |
of the changes brought by Law No. 193-1X is the sequencing of the changes. | BHecenux 3akonom No 193-1X. — 1ie ix nocnigoBuicTh. Quesuno HebGesneyno
It is obviously dangerous for judicial independence to give the impression 10 | is ¢y JUBCLKOT HE3ANEKHOCT] CNIPABISTH BPOKCHHS HA CY,UUB Ta IUPOKY
the judges and to the gencral public that following elections it is up to the | rpoMajicbKicTh, 1m0 nicis  BUOOPIB  HOBOOOPAHMX HOJITHYHUX  OPraHiB |
discretion of the newly elected political organs of the statc whether the | aepxaBn, npuiiMaruMeThCs pillICHHS. 3WIMINAIOTHCS CYII Ha CBOTX 110Canax
sitting judges remain in their position or not™. Thercfore. any hink between | un Hi”. Tomy Oyab-sKOI0 3B 83Ky MDK CYUTIBCBKOIO 110C4/10t0 Ta BUOOPYMM
judicial office and the electoral term of the President and Parliament has 1o | ctpokoM, Ha skuii obupatorshes 1lpesuaent ra [lapiament. ciiig yHMKaTH.

be avoided. ‘

85. The Venice Commission therefore makes the following main | 85. Tomy Benenilicbka KoMicist Hajiae Taki OCHOBHI peKOMeH jalii

recommendations: )
The main focus of reform should be the first and sccond instance OcnoBHMM HanpsMoM peOpMYBaHHs MaloTh OyTH CyJIH Nepiloi 1a

courts. New judges who passed the re-evaluation procedure should be | apyroi iucranmiii. Hosl cyail. siki HpoHOUIM  IIPOLCAYPY NOBTOPHOIO

appointed speedily to fill the high number of vacancies. The work the HQC | onlnioBanns MatoT, OyTH NpU3HAUCHT SKHARIIBUALIC, 1106 3aII0BHUTY BEJIMKY

has done so far should be the basis for these urgent nominations. KUILKICTh BakaHuCii. Pobora. siky siaificiosana BKKC. na choronui mae crary
OCHOBOIO /118 1IWX BKPa HEOOX1LIHUX TIPU3HAUCHD. 3
The provision reducing the number of judges of the Supreme Court [TonoxenHst 1po ckopoueHNs KIIBKOCTI cy)i1iB BepxoHoro Cyay 10

to 100 cffectively amounts to a second vetting and should be removed. A | 100 daxTnyHO cTaHOBUTSL APYTY NepeBIpKy i Mae OyTH ckacoBano. |lepesipka
vetting of all Supreme Court judges when there are doubts about the | Beix cynais Bepxosuoro Cyay, Koiu € CYMHIBA B UECHOCTI KIJIBKOX 3 HUX.
integrity of a few of them is clearly not proportionate. The goal of reducing | 04eBHAHO. HE € NPOHNOPUIKHOKW. MeTa CKOPOYEHHS KiIbKOCTI CYJIIB MOXKE
the number of judges may be pursued at a later stage. once the Supreme | 6yTH nocsrHyra Ha Oinpll Di3nbOMY eTani, sk TUIbKH Bepxosuuit Cyj
Court has cleared its current backlog of cases and access filters have become | nikBifye MOTOYHC HarpoMapkeHist crpaB, a QULIBTPH JOCTYIY HabyayThb
effective for new cases. The reduction of the number of judges could | yunnOCTI 718 HOBHX cripaB. CKOPOUCHHS KIJIBKOCTI CYJB. MOMIIMBO. MOXKE
probably be achieved by mecans of natural reduction (retirements) or | OyTH JIOCATHYTO HUISIXOM HPUPO/THOI'O CKOPOYEHHs! (BUXO/AY Ha INEHCII0) abo
voluntary transfers. JI00pPOBUTBHNAX NCPCBEACHD.

The disciplinary procedure should be simplified by reducing the Jucumnnapiy npoue/lypy  ¢1ig CHPOCTHTH HUISIXOM TSMCIHUG}]H}I}
i
l
|

excessive number of remedics available: against disciplinary decisions of the | HaaMipHOT KiNLKOCTI 3acoBIB JIPABOBOIO 3aXUCTY: NPOTH JUCHUNIIHAPHUX |
HCJ, an appeal should lie directly with the Supreme Court and no longer | pimmens BPTL anensuis mae nojasarucs 6e3nocepelHbo 10 BepxoBHOIo |
with the Kyiv City Administrative Court and the administrative court of | Cyny, a He 10 OKpPY»XKHOTO & IMIIICTPATHBHOTO cyay Micrta Kuesa miT
appeal: on the other hand. some of the deadlines in disciplinary procecdings | Kuisebkoro anesisuifHoro ajminicTpaTtuBHOIO Cyjiy: 3 iHmIOro Goxy. ciij |
shortened by Law No. 193-1X should be re-established. BCTAHOBMTH ,ICKi CTPOKH B IMCIHMILTIHAPHOMY IIPOBaUKEHHI. siki Oyiau |
ckopouen! 3akoHoM Ne 193-1X. l

— e —— i
i
|
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86. The Venice Commission remains at the disposal of the Ukrainian | 86. Beneuiiichka komicis 3anumactbest y po3NOps/UKEHHI YKpaTHCHKOT By |
authorities and the Parliamentary Assembly for further assistance in this | ra IlapiamenTtcnkoi Acambiel 118 1ojaibliol 10NMOMOTH y Wil cnpasi. |
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| matter. notably as concerns legislation currently being prepared for limiting
| access to the Supreme Court.

30KPEMa, CTOCOBHO 3aKONOJABCTBA, SIKE 3apa3 I'OTYETbCS LIOJM0 OOMCIKEHHS |
. noctyny no Bepxosrnoro Cyny. |
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